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This Disclosure Statement has been filed with the Superintendent of Real Estate, but neither the
Superintendent, nor any other authority of the government of the Province of British Columbia, has
determined the merits of any statement contained in the Disclosure Statement, or whether the
Disclosure Statement contains a misrepresentation or otherwise fails to comply with the
requirements of the Real Estate Development Marketing Act. It is the responsibility of the Developer
to disclose plainly all material facts, without misrepresentation.
The Developer intends to market the Lots offered for sale under this Disclosure Statement using its
own employees. The employees of the Developer are not licensed under the Real Estate Services Act
and are not acting on behalf of the purchaser.
This Disclosure Statement relates to a development property that is not yet completed. Please refer
to section 7.2 for information on the purchase agreement. That information has been drawn to the
attention of __________________________________________________________________________,
_____________________________________________who has confirmed that fact by initialing in the
space provided here: _____ _____ _____ _____
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RIGHT OF RESCISSION
Under section 21 of the Real Estate Development Marketing Act, the purchaser or lessee of a
development unit may rescind (cancel) the contract of purchase and sale or contract to lease by
serving written notice on the developer or the developer’s brokerage, within 7 days after the later of
the date the contract was entered into or the date the purchaser or lessee received a copy of this
Disclosure Statement.
A purchaser may serve a notice of rescission by delivering a signed copy of the notice in person or by
registered mail to
(a) the developer at the address shown in the disclosure statement received by the purchaser,
(b) the developer at the address shown in the purchaser’s purchase agreement,
(c) the developer's brokerage, if any, at the address shown in the disclosure statement received by
the purchaser, or
(d) the developer's brokerage, if any, at the address shown in the purchaser’s purchase agreement.
The developer must promptly place purchasers' deposits with a brokerage, lawyer or notary public
who must place the deposits in a trust account in a savings institution in British Columbia. If a
purchaser rescinds their purchase agreement in accordance with the Act and regulations, the
developer or the developer's trustee must promptly return the deposit to the purchaser.
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1

DEVELOPER

1.1

Developer Description

The developer, KV Properties Inc. (Inc. No. BC1169034) (the “Developer”), is a British Columbia
company that was incorporated on June 21, 2018.
1.2

Developer’s Purpose and Assets

The Developer was not incorporated specifically for the purpose of developing the Lots (as defined in
section 2.1). The Developer has assets other than the Lots.
1.3

Developer’s Registered and Records Office

The registered and records office of the Developer is:
1361 7th Avenue
Box 1873
Fernie, BC V0B 1M0
Canada
1.4

Developer’s Directors

The directors of the Developer are:
Reto Barrington
Todd Fyfe
Chad Jensen
1.5

Arthur Sombrowski
Alun Willams
David Milne

Background of Developer, Directors, Officers and Principal Holders of the Developer

In accordance with Policy Statement No. 3 under the Real Estate Development Marketing Act, the
Developer is required to provide certain disclosure respecting the previous 5 to 10 years.
To the best of the Developer’s knowledge:
(a)

KV Properties Inc., the Developer, does not have any experience in the development industry
other than its involvement with the Development, the Community to date, and the
development known as “Marina Point.

(b)

Reto Barrington, a director of the Developer, has been involved in the real estate development
industry for approximately 40 years, including the development of bare land lots, residential
strata projects, retail shopping centres, and office building. Mr. Barrington’s experience includes
all aspects of real estate development including land planning, zoning, finance, marketing, and
construction. Mr. Barrington is a lawyer by training (currently non-practicing) and graduated
from Dalhousie University with his law degree in 1979.
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(c)

Todd Fyfe, a director of the Developer, has been involved in the real estate development
industry in the Kootenay region of British Columbia for approximately 13 years as a licensed
realtor. During that time, Mr. Fyfe has been involved in new and ongoing develops including
bare land, single family, and multi-family developments.

(d)

Chad Jensen, a director of the Developer, has been involved in the real estate development
industry for approximately 25 years. Mr. Chad Jensen joined his father Rick Jensen at New Dawn
Developments Ltd. in 1996. Mr. Chad Jensen is the president and CEO of New Dawn
Developments Ltd., which is headquartered in Cranbrook B.C. Under Mr. Chad Jensen’s
leadership, New Dawn Developments Ltd. has grown into one of the largest residential and
commercial construction company in the East Kootenay region. Mr. Chad Jensen was named
British Columbia’s Construction Person of the Year in 2011 and has been recognized with
numerous individual and organizational awards across British Columbia.

(e)

Arthur Sombrowski, a director of the Developer, has been involved in property investment,
property management and construction management since 1991. Mr. Sombrowski’s experience
relates to hotel, office, commercial rental, and apartment properties. Mr. Sombrowski’s
experience also includes overseeing property acquisition, property management, as well as new
and renovation construction in relation to those properties. Mr. Sombrowski gained his
experience in connection with properties owned by third parties as well as his family’s group of
holding and investment companies.

(f)

Alun Willams, a director of the Developer, has been involved in the real estate development
industry for most of his life working mainly in the area of post frame construction for
commercial, agricultural, and some residential projects across Western Canada. Mr. Williams
has specialized in constructing and selling buildings across Western Canada for the past 16
years.

(g)

David Milne, a director of the Developer, has been involved in construction and development
for almost 20 years, with projects in Alberta, British Columbia and the Caribbean. Mr. Milne’s
experience includes audit, budgeting, cost control and project finance in commercial, residential
and industrial development. Mr. Milne holds CPA designations both in Canada and the United
States.

(h)

Except as set out in this section, neither the Developer, any principal holder of the Developer,
nor any director or officer of the Developer or principal holder, within the ten years before the
date of the Developer’s declaration attached to the Disclosure Statement, has been subject to
any penalties or sanctions imposed by a court or regulatory authority, relating to the sale, lease,
promotion, or management of real estate or securities, or to lending money secured by a
mortgage of land, or to arranging, administering or dealing in mortgages of land, or to theft or
fraud.
As set out above, Mr. Fyfe is a licensed realtor with business dealings separate from his role as a
director of the Developer. In 2020, Mr. Fyfe was subject to a damages award of approximately
$1.5M in connection with Mr. Fyfe’s representation of a buyer of real estate in British Columbia.
Mr. Fyfe has appealed the award. Mr. Fyfe was not subject to any disciplinary or other sanctions
from the Real Estate Council of British Columbia. Mr. Fyfe remains a licensed realtor in good
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standing with the Real Estate Council of British Columbia. If Mr. Fyfe’s appeal is not successful,
the award of damages will not negatively affect the Developer, the Development, or the Lots.
(i)

Neither the Developer, any principal holder of the Developer, nor any director or officer of the
Developer or principal holder, within the five years before the date of the Developer’s
declaration attached to the Disclosure Statement, was declared bankrupt or made a voluntary
assignment in bankruptcy, made a proposal under any legislation relating to bankruptcy or
insolvency or has been subject to or instituted any proceedings, arrangement, or compromise
with creditors or had a receiver, receiver manager or trustee appointed to hold the assets of
that person.

(j)

No director, officer or principal holder of the Developer, or any director or officer of the
principal holder, within the five years prior to the date of the Developer’s declaration attached
to the Disclosure Statement, has been a director, officer or principal holder of any other
developer that, while that person was acting in that capacity, that other developer:
(i)

was subject to any penalties or sanctions imposed by a court or regulatory authority
relating to the sale, lease, promotion or management of real estate or securities, or to
lending money secured by a mortgage of land, or to arranging, administering or dealing
in mortgages of land, or to theft or fraud, or

(ii)

was declared bankrupt or made a voluntary assignment in bankruptcy, made a proposal
under any legislation relating to bankruptcy or insolvency or been subject to or
instituted any proceedings, arrangements or compromises with creditors or had a
receiver, receiver manager or trustee appointed to hold its assets.

In this section 1.5, the term “principal holder” means any person holding directly or indirectly more
than 10% of any class of voting securities of the issuer of those securities.
1.6

Conflict of Interest

(a)

The Developer is developing land adjacent to the Development and within the Community (as
defined in section 2.1).

(b)

The Water and Sewer Utilities (each as defined in section 3.1) are owned by the Developer.

(c)

1213904 B.C. Ltd., a secured lender to the Developer, is not at “arm’s length” with the Developer
as there are mutual principals between this lender and the Developer.

(d)

Mr. Fyfe, a director of the Developer, is also a principal of a company which may purchase Lots
from the Developer and construct residential homes on the Lots. Any homes constructed by this
company will not be offered for sale under this Disclosure Statement.

Aside from the foregoing, the Developer is not aware of any other existing or potential conflicts of
interest among the Developer, manager, any directors, officers and principal holders of the Developer
and manager, any directors and officers of the principal holders, and any person providing goods or
services to the Developer, manager or holders of the development units in connection with the
Development which could reasonably be expected to affect the purchaser's purchase decision.
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The Developer notes, however, that after completion of construction of the Development, the Developer
(or any entity affiliated with the Developer) and its or their marketing agents may continue to carry out
within the Development marketing and sales activities relating to the Development or the Community
for such period as the Developer determines to be necessary or desirable.
2

GENERAL DESCRIPTION

2.1

General Description of the Development

(a)

Location of the Development
The development known as “Marina Estates” (the “Development”) will be located adjacent to
Lake Koocanusa with access by way of the Common Lot Road (as defined below) which is
proximate to Marcer Road in the Regional District of East Kootenay (the “Regional District”),
British Columbia. The Development will be located upon the lands described as “Lot B” in section
4.1 below. The civic address assigned to the Development or the Lots is subject to change by the
Regional District or the Developer.

(b)

General Description of the Lots
The Development is intended to consist of 21 subdivided and fully serviced lots (the “Lots”). Each
Lot will be a separate legal title and will be owned individually by the purchaser(s) of the Lots.
Each Lot also owns a proportionate 1/21 interest in “Lot 22” (as shown on the subdivision plan
attached as Exhibit N) (the “Common Lot Road”).
Purchasers are advised as follows in respect of the Common Lot Road:
(i)

The Common Lot Road is not a dedicated road. The Access and Maintenance Easement
(as defined below) attached as Exhibit P will grant the owners of Lots 1 – 21 access over
the Common Lot Road and will require all owners of the Lots to contribute to the
expense of maintaining the Common Lot Road equally in proportion to their ownership
interest in the Common Lot Road.

(ii)

The No Servicing Covenant (as defined below) attached as Exhibit R prohibits the
Common Lot Road from being serviced by utilities or used for any purpose other than
road access.

(iii)

The No Build Covenant (as defined below) attached as Exhibit S prohibits the building of
any structures other than a road and utility conduits on the Common Lot Road.

Further to section 4.4, the Developer reserves the right to modify the terms of the terms of the
covenants set out above prior to the covenants being finally registered on title to the Lots or the
Development.
The Developer is offering the unsold Lots 1 – 21 as shown on the subdivision plan attached as
Exhibit N for sale under this Disclosure Statement.
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(c)

General Description of the Community
The Development is intended to form part of a larger master-planned development known
as “Koocanusa Village” (the “Community”) that is controlled by the Developer.
The Community is intended to comprise separate developments consisting of fee simple
subdivided lots, bare land strata lots, and areas to be dedicated as public roadways, all
developed on the lands further described in section 4.1.
The Developer is involved with the following developments which are adjacent to the
Development and form part of the Community:
•

The development known as “Lakefront Estates” which is a bare land strata subdivision
comprised of 122 bare land strata lots within Strata Plan EPS771. This development is
completed and is not the subject of this Disclosure Statement.

•

The development known as “Lakeview Terrace” which is currently a two phase
development. The Developer is applying to have this development approved as a four
phase, bare land strata subdivision comprised of 64 bare land strata lots in Phase 1, and
another 23 bare land strata lots planned for Phases 2 to 4, all within Strata Plan EPS832.
This development is not completed and is not the subject of this Disclosure Statement.

Reciprocal access easements were registered over “Lots 1 – 4” (as defined in section 4.1)
under Easements CA2648356, CA2648358, CA2648359, CA2648357, in order to facilitate
access through and the development of the Community. These access easements are
further described in Exhibit G.
(d)

Koocanusa Village Community Association
The Koocanusa Village Community Association (formerly called the Sweetwater Community
Association) (the “Community Association”) was formed in part for the purpose of
managing common areas, facilities, and access routes within the Community which are not
otherwise the responsibly of local governments or the strata corporations which form part
of the Community. The constitution and bylaws of the Community Association are attached
as Exhibit A.
A rent charge in favour of the Community Association was registered over Lots 1 through 4
(as defined in section 4.1) to secure payment of the Community Association’s fees (the
“Community Association Rent Charge”). The Community Association Rent Charge is
attached as Exhibit B.
The Community Association Rent Charge will be registered on title to each Lot and will
require the owner of each Lot to become a member of the Community Association and pay
the Community Association’s fees in accordance with the annual budgets passed by the
Community Association. The Community Association fees are intended to be used in
furtherance of the Community Association’s purposes.
At present, there are no common areas, facilities or access routes which the Community
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Association is responsible for maintaining. Accordingly, the Developer advises that the
Community Association currently charges a nominal, annual Community Association fee to
each member of the Community Association in accordance with the Community’s
Association’s annual budget. The most recently approved Community Association’s annual
budget is attached as Exhibit O.
(e)

Future Plans for the Community
The Developer may put in place further arrangements for access to amenities and cost
sharing between owners of Lots in the Development and the owners of lands which form
part of the Community, but the Developer makes no representation as to when or if such
arrangements may be made.
The Developer reserves the right to vary the amenities or other commitments planned for
the Community in its sole and absolute discretion. Purchasers should therefore make their
decision to buy the Lots located within the Development based solely on the attributes of
the Lots and the Development itself, and not based on any commitments or amenities that
may or may not be constructed within the Community but outside of the legal boundaries of
the Development.

2.2

Permitted Use

(a)

Applicable Zoning
The zoning applicable to the Development is currently zoned R-1B (Single Family Residential –
Medium Lot Zone) (the “R-1B Zone”) pursuant to the Regional District’s SweetWater Zoning &
Floodplain Management Bylaw No. 2127, 2009 (the “Zoning Bylaw”). An excerpt of the R-1B
Zone taken from the Zoning Bylaw is attached as Exhibit C.
The Developer is offering the unsold Lots 1 – 21 as shown on the subdivision plan attached as
Exhibit N for sale under this Disclosure Statement.
The R-1B Zone only allows the following primary permitted use:
“Single Family Dwelling” which means a building containing one dwelling unit and may
contain one secondary suite where permitted.
The R-1B Zone permits the following accessory uses:
(a) “Home based business” which means an occupation, service, or craft which is
clearly accessory to the use of a dwelling unit used for residential purposes or
residential use of a parcel on which a dwelling unit is located and includes:
•
•
•
•
•

Professional office
Health and social service
Personal care business
Business service
Arts, crafts, and instructional service
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•
•
•
(b)

“Secondary suite” which means an additional dwelling unit having a total floor space of
not more than 90 m2 nor 70 m2 when located within a detached garage, and which is
less than 40% of the habitable floor space of the building when contained within a
single family dwelling. It may not be located in a single family dwelling that is:
•
•
•

(c)

Trade business
Computer and electronic service
Bed and Breakfast

a manufactured home
an addition to a manufactured home
an accessory dwelling unit in the P-2 zone

Uses, buildings and structures accessory to a permitted use.

Bold and italicized terms in this section are as defined in the Zoning Bylaw.
The permissible use within the R-1B Zone intended by the Developer is “Single Family
Dwelling”. However, the Lots may be used for commercial purposes ancillary to residential
purposes (as described above), and accordingly, there are other permissible uses of the
Development beyond those intended by the Developer.
(b)

Further Information on Zoning
The complete text of the Zoning Bylaw, and further information and details about zoning
requirements and permissible uses applicable to the Development, can be obtained from the
Regional District:
Address:

Cranbrook (Main) Office
19 – 24th Avenue South
Cranbrook, BC V1C 3H8

Phone:
Email:
Website:

250-489-2791
planningdept@rdek.bc.ca
https://www.rdek.bc.ca/bylaws/ocp_zoning_landuse/

The contact information set out above is current as of the date of this Disclosure Statement. If a
purchaser attempts and is unable to contact the Regional District using this contact information,
or finds that this information is no longer accurate, the purchaser should contact the Regional
District and ask to speak with someone regarding zoning.
2.3

Building Construction

(a)

General Description of Construction Requirements
The Developer will provide fully graded, compacted, and approved sub-grade Lots suitable for
foundation work to begin. The Lots will be fully serviced to the lot line of each Lot and ready for
hookup to those utilities described in section 3.1.
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(b)

Purchaser’s Responsibilities
Purchasers will be solely responsible for obtaining a building permit from the Regional District
and constructing all other improvements on their Lot in accordance with the building permit,
the Zoning Bylaw, the Statutory Building Scheme (as defined below), and the Purchase
Agreement (as defined in section 7.2) entered into between purchasers and the Developer, and
any other charges registered on title to their Lot.

(c)

Statutory Building Scheme
Purchasers will be required to construct improvements on their Lot in accordance with the
requirements of a statutory building scheme registered against title to their Lot (the “Statutory
Building Scheme”). The Developer intends to register the Statutory Building Scheme
substantially in the form attached as Exhibit D.
The Statutory Building Scheme will ensure compatible design elements within the Development
and will also include restrictions with respect to building materials, finishes, and colour, grading,
driveways, garages, roof design, windows, lighting, landscaping, retaining walls, swimming
pools, and fencing.
Prior to commencement of construction of any improvements on a Lot, each purchaser must
submit plans and specifications to the “Design Review Coordinator” (being the Developer, or the
Developer’s agent) under the Statutory Building Scheme for review and approval.
The Developer reserves the right to vary or exempt the restrictions set out in the Statutory
Building Scheme for some or all of the Lots which have not yet been sold by the Developer.

(d)

Design Guidelines
Together with the Statutory Building Scheme, purchasers will be required to comply with the
design guidelines established by the Developer from time to time (the “Design Guidelines”). The
current form of the Design Guidelines is attached as Exhibit E.
The Design Guidelines set out the process each purchaser must follow in order to have their
plans and specifications approved by the Design Review Coordinator.
Purchasers will be required to pay to the Design Review Coordinator a design review fee of
$1,250.00 at the time the Purchaser submits their plans and specifications for approval. The
design review fee will cover the cost of the Design Review Coordinator performing one review
and providing feedback on the initial plans and specifications submitted for approval. If the
initial plans and specifications do not conform with the Building Scheme and the Design
Guidelines, the Design Review Coordinator may charge an hourly rate (based on industry
standard rates) for further review of subsequent plans and specifications submitted for
approval.
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(e)

Purchase Agreement
The Purchase Agreement contains provisions related to the Statutory Building Scheme, the
Design Guidelines, and other construction requirements purchasers will be responsible for.
Purchasers are advised to review section 7 of the Disclosure Statement and Schedule F to the
Purchase Agreement, which is attached as Exhibit F.

(f)

Other Requirements
Purchasers will have to comply with all legal notations and charges registered on title to their
Lot when designing and constructing their home. Purchasers are advised to review sections 4.3
and 4.4, and Exhibit G.

3

SERVICING INFORMATION

3.1

Utility and Services

(a)

General Description of Utilities and Services
The Development and the Lots will be serviced by the utilities and services set out in this section.
The Water Utility (as defined below) and the Sewer Utility (as defined below) currently charge a
total of $4,500.00 in hookup fees to connect water and sewerage services to a purchaser’s Lot.
The hookup fees are subject to change at the discretion of the Water Utility and the Sewer
Utility. Purchasers are advised to confirm the current hookup fees currently in effect directly
with the Water Utility and Sewer Utility.

(b)

General Description of Water Service
The Lots will be connected to a private domestic water system owned and operated by 0938534
B.C. Ltd. (the “Water Utility”). Application for a Certificate of Public Convenience and Necessity
(the “CPCN”) for the Development has been made by the engineer of record for the Water
Utility. The Water Utility will obtain the CPCN for the Development prior to the Developer
registering the subdivision plan raising title to the Lots in the Development (see section 4.1(b) for
further information on the subdivision plan for the Development). The Water Utility is owned by
the Developer.
Title to each Lot will be burdened by a statutory right of way and rent charge in favour of the
Water Utility substantially in the forms attached as Exhibit H (the “Water Utility SRW”) and
Exhibit I (the “Water Utility Rent Charge”) respectively. The Developer reserves the right to
change the form of the Water Utility SRW and Water Utility Rent Charge prior to the registration
against title to the Lots as may be required by the Water Utility.
The Developer will provide a connection to the water system up to the lot line of each Lot (the
“Water Service”).

Marina Estates - Disclosure Statement – March 2021
1568595-5

14
Each purchaser will be responsible for all costs incurred in connecting their Lot to the Water
Service including payment of a standby fee and connection fee charged by the Water Utility.
Domestic water supplied to each Lot may be separately metered, billed to, and shall be the
responsible of the Lot owner.
(c)

Estimated Completion Date of Water Service
The Developer presently anticipates completing the Water Service on or before June 30, 2021,
but in any event will complete the Water Service prior to the completion of the purchase and
sale of the Lots to purchasers.

(d)

Electricity
The Developer will provide domestic power to the lot line of each Lot. Domestic Power will be
provided by B.C. Hydro. Each purchaser will be responsible for obtaining any required permits
and will be responsible for all costs incurred in connecting their Lot to domestic power provided
by B.C. Hydro including any connection fees charged by B.C. Hydro. All domestic power supplied
to the Lots will be provided by underground servicing. Domestic power supplied to each Lot will
be separately metered, billed to, and shall be the responsibility of the Lot Owner. Purchasers are
advised to see sections 7.2(i) and 7.3 of the Disclosure Statement for further information about
the Developer’s commitments in connection with providing domestic power to the Lots.

(e)

General Description of Sewerage Service
The Lots will be connected to a private sewerage system owned and operated by 0938522 B.C.
Ltd. (the “Sewer Utility”). The Sewer Utility has obtained a Municipal Wastewater Regulation
(“MWR”) which was issued on July 13, 2012 under Registration No. 105466. The MWR has
sufficient capacity to service the Development. The Sewer Utility is owned by the Developer.
Title to each Lot will be burdened by a statutory right of way and rent charge over each of the
Lots in favour of the Sewer Utility substantially in the forms attached as Exhibit J (the “Sewer
Utility SRW”) and Exhibit K (the “Sewer Utility Rent Charge”) respectively. The Developer
reserves the right to change the form of the Sewer Utility SRW and Sewer Utility Rent Charge
prior to the registration against title to the Lots as may be required by the Water Utility.
The Developer will provide a connection to the sewerage system up to the lot line of each Lot
(the “Sewerage Service”). Each purchaser will be responsible for all costs incurred in connecting
their Lot to the Sewerage Service including all costs incurred to ensure the flow of sewerage into
the collection lines (which may vary by Lot depending on the depth of the basement excavation
of the Lot in question) and payment of a standby fee and connection fee charged by the Sewer
Utility. Sewerage Service supplied to each Lot will be separately metered, billed to, and the
responsible of the Lot owner.

(f)

Estimated Completion Date of Sewerage Service
The Developer presently anticipates completing the Sewer Service on or before June 30, 2021
but in any event will complete the Sewer Service prior to the completion of the purchase and
sale of the Lots to purchasers.
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(g)

Natural Gas
The Development is not serviced by natural gas.
The Sewer SRW will allow the Sewer Utility to install propane distribution lines within the Sewer
SRW area in order to service the Development with natural gas in the future.
The Developer or the Sewer Utility may create a propane tank farm on lands proximate to the
Development in the future. The Developer makes no representation as to when or if such
propane distribution lines or propane tank farm may be constructed.

(h)

Fire Protection
The Development is outside of established fire protection boundaries for local fire departments.
If fire protection were expanded in the future, fire protection may be provided by volunteer fire
departments in the nearby communities of Baynes Lake (located approximately 20 kilometres
from the Development) or Jaffray (located approximately 34 kilometres from the Development).
The Developer makes no representation as to when or if such expanded fire protection service
may be provided.

(i)

Telephone
The Development is not currently serviced by telecommunication services (hard line phone or
internet).
The Sewer SRW will allow telecommunication infrastructure to be installed within the Sewer
SRW area in order to service the Development with telecommunication services in the future.
The Developer makes no representation as to when or if such telecommunication service may be
provided.

(j)

Access
Access to the Development is provided by way of Common Lot Road over that area shown as Lot
22 on the Development’s Subdivision Plan (as defined in section 4.1) attached as Exhibit N.

4

TITLE AND LEGAL MATTERS

4.1

Legal Description

(a)

Legal Description of Parent Parcels to the Community and the Development
Attached as Exhibit L is the subdivision plan (the “Community’s Subdivision Plan”) which
has been registered over Lot 2, District Lot 10348, Kootenay District, Plan 8226 (the
“Community’s Parent Parcel”) and which shows the following parcels which the Developer
presently intends will form the parent parcels to development projects within the
Community:
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Lot 1, Plan EPP14443 (“Lot 1”)
Lot 2, Plan EPP14443 (“Lot 2”)
Lot 3, Plan EPP14443 (“Lot 3”)
Lot 4, Plan EPP14443 (“Lot 4”)
(collectively, “Lots 1 – 4”)
Attached as Exhibit M is the subdivision plan (the “Parent Parcel’s Subdivision Plan”) which
the Developer has registered over the lands set out below in order to create “Lots A – D” as
shown on the Parent Parcel’s Subdivision Plan:
Part of Lot 2 District Lot 10348 Kootenay District Plan EPP14443,
Part of District Lot 10348 Kootenay District, and
Unsurveyed Crown Land Kootenay District
(b)

Legal Description of Lots
Attached as Exhibit N is the preliminary subdivision plan (the “Preliminary Development’s
Subdivision Plan”) which the Developer intends to register over part of “Lot B” (as shown on
the Parent Parcel Subdivision Plan) in order to create the Lots which are the subject of this
Disclosure Statement.
The legal description of Lot B is:
Lot B District Lot, 10348 Kootenay District Plan EPP101154
(the “Lands”).
Once the Developer registers the final subdivision plan over Lot B, the Lots created thereby
are expected to have the following legal descriptions:
PID: [specific to each Lot]
Lot 1 – 21, District Lot 10348 Kootenay District Plan EPP109367 and an undivided
1/21st Share in Lot 22 District Lot 10348 Kootenay District Plan EPP109367 (see plan
as to limited access)

4.2

Ownership

(a)

General Description of Ownership of Development Property
The Developer is the registered owner of the Lands and will be the registered owner of the
Lots once title to the Lots is created through the subdivision described in section 4.1.
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4.3

Existing Encumbrances and Legal Notations

(a)

General Description of Legal Notations and Encumbrances
The following legal notations and encumbrances are presently registered or pending against title
to the Lands and, unless otherwise indicated, will remain registered against title to the Lands or
the Lots:
(i)

Legal Notations
1.

(ii)

Registered Encumbrances
1.

(iii)

See Exhibit G for a summary of legal notations that are registered against title
to the Lands.

See Exhibit G for a summary of encumbrances that are registered against title to
the Lands.

Discharge of Certain Registered Encumbrances
1.

The Developer will obtain from 1213904 B.C. Ltd. a partial discharge of
Mortgage CA7663643 and Assignment of Rents CA7663644 insofar as they
pertain to any particular Lot, prior to, or within a reasonable time following
completion of the sale of such Lot upon receipt by 1213904 B.C. Ltd. of a
specified or predetermined amount from the proceeds of the sale of such Lot in
the ordinary course.

2.

The Developer will also obtain a partial discharge of any Construction Security
(as defined in section 6.2 in the manner set out in section 6.2).

4.4

Proposed Encumbrances

(a)

General Description of Proposed Encumbrances
In addition to the encumbrances listed in section 4.3, the Developer may register against the
title to the Lands or the Lots:
(i)

statutory rights of way, section 219 covenants, easements, restrictive covenants,
dedications, or other rights or restrictions required by the Regional District (or any other
applicable governmental authority) in connection with the approval of all development,
building and occupancy permits in relation to the Lands or the development thereof, or
in connection with the subdivisions creating the Lots;

(ii)

statutory rights of way, section 219 covenants, easements, restrictive covenants,
dedications, or other rights or restrictions required by the Regional District (any other
applicable governmental authority), the Water Utility, the Sewer Utility, and other
public or private utilities in relation to the Lands, or the development thereof, or in
connection with the subdivisions creating the Lots;
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(iii)

the Water Utility SRW and Water Utility Rent Charge (see section 3.1 and Exhibit H and
Exhibit I);

(iv)

the Sewer Utility SRW and Sewer Utility Rent Charge (see section 3.1 and Exhibit J and
Exhibit K);)

(v)

the Statutory Building Scheme (see section 2.3 and Exhibits D);

(vi)

the Geotechnical Covenant (as defined in section 4.6 and see Exhibit Q);

(vii)

the Community Association Rent Charge (see section 2.1 and Exhibit B);

(viii)

an access easement over the Common Lot Road substantially in the form attached as
Exhibit P (the “Access and Maintenance Easement”);
This easement will grant the owners of Lots 1 – 21 access over the Common Lot
Road and will require all owners of the Lots to contribute to the expense of
maintaining the Common Lot Road equally in proportion to their ownership
interest in the Common Lot Road.

(ix)

a restrictive covenant substantially in the form attached as Exhibit R (the “No Servicing
Covenant”);
This covenant will restrict the Common Lot Road from being serviced by utilities
or used for any other purpose other than road access and utility conduits.

(x)

a restrictive covenant substantially in the form attached as Exhibit S (the “No Build
Covenant”);
The covenant will restrict any improvements being constructed on the Common
Lot Road other than those required for road access and utility conduits.

(xi)

a restrictive covenant substantially in the form attached as Exhibit T (the “Irrigation
Covenant”);
The covenant will restrict water use on Lots 1 – 21 to no more than 325 imperial
gallons per Lot per day for water supplied by the Water Utility.

(xii)

the Construction Security.

The Developer may make amendments to, or modifications or replacements of, some or all of
the legal notations and encumbrances described in sections 4.3 and 4.4.
The Developer may also accept other grants of easements, restrictive covenants or other rights
or charges over adjacent lands for the benefit of the Lands or the Lots.
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4.5

Outstanding or Contingent Litigation or Liabilities

The Developer is not aware of any outstanding or contingent litigation or liabilities in respect of the
development property or the Developer that may affect the Development, the Lots or the owners of the
Lots.
4.6

Environmental Matters

(a)

Geotechnical Covenant
An Initial Geotechnical Assessment Report dated October 18th, 2018 and authored by
McElhanney Consulting Service Ltd. (the “Geotechnical Engineer”) as report #2441‐00788‐00
(the “Initial Geotech Report”) concluded that there are three types of land within the study area
(which included the Development and the Community):
1.

Class A Lands – able to be developed without geotechnical review;

2.

Class B Lands – able to be developed with further study by a geotechnical engineer and
positive report detailing an appropriate mitigation plan; and

3.

Class C Lands – not able to be developed.

The Initial Geotechnical Report is attached as a schedule to the geotechnical covenant attached
as Exhibit Q (the “Geotechnical Covenant”).
In accordance with the Initial Geotechnical Report, the Developer has completed remediation of
the lands which will form part of Lots 17 – 20 inclusive in the Development and the Geotechnical
Engineer has prepared a quality assurance report dated February 8, 2021 as report #2441‐
00797‐01 (the “Quality Assurance Report”) in connection with the remediation work performed
by the Developer. The QA Report confirms that Lots 17 – 20 are safe to build on provided certain
recommendations are followed in connection with the foundations for buildings on these lots,
as set out on pages 4 and 5 of the Quality Assurance Report. The Quality Assurance Report is
attached as Exhibit U.
The Developer is working with the Minister of Transportation and Infrastructure (“MOTI”) to
have the Geotech Covenant removed from title to proposed Lots 17 – 20. However, MOTI may
require the Geotechical Covenant to be modified to reference the Quality Assurance Report, or
otherwise remain on title to the Lots. In the event the Geotechincal Covenant is not released
from the Lots or is otherwise modified or replaced, the Geotechnical Covenant (as modified or
replaced) will be a permitted encumbrance on title to the Lot being purchased.
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5

CONSTRUCTION AND WARRANTIES

5.1

Construction Dates

(a)

Estimated Date Range for Commencement and Completion of Construction
The current Commencement and Completion of Construction date for the Lots are set out in the
following table:
Actual Date of
Commencement
of Construction
December 1, 2020

Estimated Date Range
for Commencement of
Construction
N/A

Actual Date of
Completion of
Construction
N/A

Estimated Date Range for
Completion of Construction
May 1, 2021 to July 31, 2021

The foregoing Estimated Date Ranges for the Commencement and Completion of Construction
are estimates only, may vary, and are subject to the provisions of the Purchase Agreement
entered into by a purchaser.
In particular, depending on governmental approvals, labour and construction schedules,
financing arrangements, market conditions and other factors, the Developer may advance the
Estimated Date Ranges for the Commencement or Completion of Construction to earlier dates,
or delay the Estimated Date Ranges for the Commencement or Completion of Construction to
later dates (or any combination of the foregoing from time to time).
(b)

Closing Date for Purchase of a Lot
The Estimated Date Range for the Completion of Construction set out above should not to be
relied upon by purchasers of Lots for determining the closing date of their purchases. The
closing date for the sale and purchase of each Lot will be determined in accordance with the
Purchase Agreement entered into by the purchaser in respect of such Lot (as described more
particularly in section 7) and such closing date may occur sooner or later than the Estimated
Date Ranges for the Completion of Construction set out above.

(c)

Defined Terms
For the purposes of this section 5.1, the following terms have the following meanings:
(i)

“Commencement of Construction” means the date of commencement of excavation in
respect of construction of an improvement that will become part of a Lot within the
Development, and where there is no excavation it means the date of commencement of
construction of improvement that will become part of a Lot within the Development.

(ii)

“Completion of Construction” means the date the subdivision plan is deposited in a
land title office raising title to the Lots.

(iii)

“Estimated Date Range” means a date range, not exceeding three months, for the
Commencement of Construction or the Completion of Construction.
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5.2

Warranties

The Developer will not provide any construction or other warranties with respect to the Lots.
6

APPROVALS AND FINANCES

6.1

Development Approval

(a)

Preliminary Layout Review
The subdivision plan creating title to the Lots has not yet been deposited in the land title office
by the Developer. As set out in section 4.1, the Developer will register a final subdivision plan
over “Lot B” in order to create the Lots.
The Developer has obtained from the Approving Officer for the Regional District a Preliminary
Layout Review in respect of the Preliminary Development’s Subdivision Plan, dated as of
February 8, 2021 which provides preliminary approval of the subdivisions proposed by the
Developer.

6.2

Construction Financing

(a)

Construction Financing
The Developer has obtained a satisfactory financing commitment for construction financing (the
“Construction Financing”) for the Development sufficient to construct the Development
including all utilities and other services associated with the Development from 1213904 B.C. Ltd.
and may obtain alternative construction financing from lenders other than or in addition to
1213904 B.C. Ltd. (collectively, the “Construction Lenders”).

(b)

Construction Security
In addition to the encumbrances set out in sections 4.3, 4.4 and Exhibit G, title to the Lands and
the Lots may be subject to mortgages and assignments of rent and/or any other security
(collectively, the “Construction Security”) which is reasonably required by the Construction
Lenders, from time to time, in connection with the Construction Financing.
Each Construction Lender will provide a partial discharge of their respective Construction
Security, insofar as it pertains to any particular Lot, within a reasonable period of time after the
completion of the sale of such Lot, upon receipt by the respective Construction Lender of a
specified or predetermined amount from the proceeds of the sale of such Lot in the ordinary
course.
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7

MISCELLANEOUS

7.1

Deposits

(a)

Trustee Holding Deposits
Except as otherwise provided in this section 7.1, where required under the Real Estate
Development Marketing Act (British Columbia), all deposits and other monies received from a
purchaser of a Lot will be held by the Developer's lawyers, Leffler Law Office, in trust in the
manner required by the Real Estate Development Marketing Act (British Columbia) until such
time as:
(i)

the subdivision plan creating title to the Lot is deposited in the Land Title Office; and

(ii)

an instrument evidencing the interest of the purchaser in the Lot has been filed for
registration in the Land Title Office.

7.2

Purchase Agreement

(a)

Developer’s Form of Purchase Agreement
The Developer will use a contract of purchase and sale substantially in the form attached as
Exhibit F (the “Purchase Agreement”).
Purchasers may have additional opportunities at the time of purchase to include certain further
amendments to the Purchase Agreement to deal with particular matters between the Developer
and the Purchaser. The Developer also notes that:

(c)

(i)

Unless otherwise defined in this Disclosure Statement, each capitalized term used in this
Section 7.2 will have the meaning given to it in the Purchase Agreement.

(ii)

The information set out in this Section 7.2 is a summary of certain provisions contained
in the Purchase Agreement. Purchasers are recommended to review Exhibit F in its
entirety.

Termination Provisions
Section 1.4 of the Offer provides:
Completion Date. The Buyer acknowledges that the Completion Date will be set by the
Seller in accordance with section 2 of Schedule A. The Seller presently anticipates the
Completion Date will occur between May 1, 2021 to July 31, 2021, however, these are
estimates only and the Seller does not guarantee the Completion Date will occur within
those dates. In no event will the Completion Date occur later than two (2) years from
the date the Seller accepts this Offer (the “Outside Completion Date”) unless otherwise
agreed to in writing by the Buyer and Seller.
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Section 5 of Schedule A of the Purchase Agreement provides:
Outside Completion Date. Notwithstanding sections 2, 3 and 4, if the Completion Date
has not occurred prior to the Outside Completion Date, and the Buyer and Seller have
not entered into a written addendum extending the Outside Completion Date, then this
Agreement will be null and void, whereupon the Buyer will be entitled to repayment of
the Deposit and neither party will have any claim against the other party under or in
respect of this Agreement.
Section 12 of the Schedule A of the Purchase Agreement provides:
Time of the Essence. Time will be of the essence in this Agreement. The Buyer
acknowledges and agrees that unless all payments on account of the Purchase Price,
together with all adjustments and other amounts payable by the Buyer to the Seller are
paid when due, the Seller may immediately terminate this Agreement and in such event
the Deposit will be immediately and absolutely forfeited to the Seller on account of
damages without prejudice to the Seller’s other remedies including a claim for
additional damages. The Buyer acknowledges and agrees that in such event the Deposit
represents earnest money, and is not in the nature of a penalty and the Buyer hereby
irrevocably authorizes and directs the Seller’s Lawyer and any lawyers, notaries public,
or real estate agents holding any such Deposit to forthwith upon the request of the
Seller deliver such Deposit to the Seller in the event the Buyer defaults on its obligations
as contemplated under this section.
(e)

Extension Provisions
Sections 2, 3, and 4 of the Schedule A of the Purchase Agreement provide:
Completion Date. The Seller will give the Buyer written notice in accordance with
section 23 below (the “Closing Notice”) of the date the Seller expects both that the
Property will be capable of being occupied and that a transfer of the Property to the
Buyer can be registered at the applicable Land Title Office (the “Completion Date”). The
Completion Date will be at least 14 days after the Closing Notice has been delivered to
the Buyer. Subject to the operation of sections 3 and 4, the completion of the purchase
and sale of the Property will take place on the Completion Date. In the event the
applicable Land Title Office is closed on the Completion Date, the Completion Date will
be extended to the next day a transfer of the Property to the Buyer can be registered in
the applicable Land Title Office.
Occupancy. If the Property is not capable of being conveyed on the Completion Date,
then the Seller may delay the Completion Date set out in section 2, as may also be
extended by section 4, from time to time as required by the Seller until the Property is
capable of being conveyed by providing the Buyer, or the lawyer or notary public
appointed to represent the Buyer (the “Buyer’s Lawyers”), with at least 24 hours notice
of such delay and the new Completion Date. Whether the Property is capable of being
conveyed refers to the Property only and not to any other lot within the Development.
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Delay. If the Seller is delayed in completing the servicing of the Development,
registering the subdivision plan creating title to the Property, or in performing any other
obligation under this Agreement by (a) reason of unforeseen circumstances including
earthquake, fire, explosion, accident, act of any government authority, strike, lockout,
inability to obtain or delay in obtaining any labour, materials or equipment, flood, act of
God, delay or failure by carriers or contractors, climatic conditions, or (b) by any other
reason or circumstance beyond the exclusive control of the Seller, then the time within
which the Seller must do anything in connection with this Agreement, and the
Completion Date established in accordance with sections 2 and 3, will be extended by
the period equivalent to the period of such delay as set out in written notice from the
Seller to the Buyer, which notice will include the new extended Completion Date. For
greater clarity, delays in connection with public health declarations, COVID-19
quarantine order, government agency slowdown or closures, and similar events are
deemed to be circumstances beyond the exclusive control of the Seller.
(f)

Assignment Provisions
Sections 21 and 22 of Schedule A of the Purchase Agreement provide:
Assignment. The Buyer may only assign their interest in the Property or their rights
under this Agreement or direct the transfer of the Property to another or an additional
party (each an “Assignment”) in accordance with all of the following: (a) the Assignment
must occur on or before a date that is as least thirty (30) days prior to the Completion
Date; (b) the Buyer has paid the Deposit in accordance with this Agreement on or before
the date of the Assignment; (c) the Seller’s form of assignment agreement is used; (d)
the Seller will be entitled to any profit resulting from an Assignment of this Agreement
by the Buyer (and any subsequent assignee); and (e) the Buyer has obtained the Seller’s
written consent to the Assignment, which consent may be unreasonably withheld or
subject to further conditions as determined by the Seller in its sole discretion. If the
conditions set out in this section are not satisfied then the Seller will not be required to
convey the Property on the Completion Date to anyone other than the Buyer named
herein. In no event will an Assignment release or discharge the Buyer from any of their
obligations or liabilities to the Seller under this Agreement.
No Advertising. The Buyer will not advertise or solicit offers from the public with
respect to the assignment or resale of the Property or the Buyer’s rights under this
Agreement prior to the Completion Date without the prior written consent of the Seller,
which consent may be unreasonably withheld.

(g)

Deposit Interest Provisions
Section 1 of Schedule A of the Purchase Agreement provides:
Deposit. The Buyer will pay the Initial Deposit to Leffler Law Office, in trust forthwith
upon execution of this Agreement by the Buyer. The Initial Deposit, and the balance of
the Deposit, will be made by way of a cheque, certified cheque, or bank draft payable to
Leffler Law Office, in trust. No interest on the Deposit will be paid or payable to the
Buyer. In the event that the Seller fails to complete this transaction on the Completion
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Date then the Deposit will be refunded forthwith to the Buyer in full satisfaction of any
claims the Buyer may have against the Seller.
(h)

Statutory Building Scheme and Design Guidelines
Schedule F of the Purchase Agreement contains many provisions dealing with the
Statutory Building Scheme, the Design Guidelines, the fees payable by purchasers to the
Design Review Coordinator to have their plans and specifications reviewed and
approved, and other construction requirements. Purchasers are advised to review
Schedule F of the Purchase Agreement in its entirety.

(i)

Connection to Domestic Power and Closing Arrangements
Section 33 of the Purchase Agreement permits the Developer to require purchasers to close on
the purchase and sale of their Lot in the event B.C. Hydro has not completed the work required
to provide domestic electricity to the Lot as provided in section 3.1(d) of the Disclosure
Statement provided the Developer has taken certain steps and provided the Buyer will be
entitled to retain a $20,000.00 holdback from the purchase price on closing (collectively, the
“Domestic Power Holdback”).
Section 33 provides:
Domestic Power Holdback. In the event B.C. Hydro has not completed the work
required to provide domestic power to the lot line of the Property (the “B.C. Hydro
Work”) on or before the Completion Date, the Seller may require the Buyer to complete
the purchase and sale of the Property on the Completion Date provided that: (a) the
Developer has paid all required design fees to B.C. Hydro to have the plans and
specifications for the B.C. Hydro Work approved by B.C. Hydro, (b) all site preparation
work within the Development required for the B.C. Hydro Work to proceed has been
completed, and (c) the Buyer will be permitted to retain a holdback of $20,000.00 from
the Purchase Price (the “Domestic Power Holdback”) until the earlier of (i) completion
of the B.C. Hydro work and (ii) 120 calendar days from the Completion Date. In the
event (i) occurs, the Holdback will be promptly released to the Seller. In the event (ii)
occurs, the Holdback will be promptly released to the Buyer in full satisfaction of any
claims the Buyer may have against the Seller in connection with the B.C. Hydro Work
and the Buyer will be permitted to complete the B.C. Hydro Work at their cost. The
Holdback will be held in the Buyer’s lawyer’s trust account until released in accordance
with the foregoing.

7.3

Developer’s Commitments
Other than as set out below, there are no commitments made by the Developer that will be
completed after the sale of the Strata Lots.
(a)

Connection to Domestic Power
At the Developer’s election, Purchases may be required to close the purchase and sale
of their Lot prior to domestic power being available up to the lot line of their Lot. In
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order for the Developer to make this election, it must have satisfied the conditions set
out in section 33 of the Purchase Agreement (see section 7.2(i) above) and the Buyer
will be permitted to retain the Domestic Power Holdback. In the event the Developer
elects to do so, the Developer will work with B.C. Hydro to ensure domestic power is
provided to the Lots as set out in section 3.1(d) of the Disclosure Statement (the
“Domestic Power Commitment”). The Developer has not placed any security in
connection with the Domestic Power Commitment however, purchasers will be entitled
to the Domestic Power Holdback on closing (see section 33 of the Purchase Agreement
and section 7.2(i) above). In the event the Developer is not able to fulfill the Domestic
Power Commitment within the time provided in the Purchase Contract, Buyers will
have to use the Domestic Power Holdback and work with B.C. Hydro directly to
complete the work.
7.4

Other Material Facts

(a)

Additional Facts
The Developer is not aware of any other material facts relating to the Development except as
set out in this Disclosure Statement.
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EXHIBIT A
CONSTITUTION
BC Society • Societies Act

NAME OF SOCIETY:

KOOCANUSA VILLAGE COMMUNITY ASSOCIATION

Incorporation Number:

S0060030

Business Number:

80411 6283 BC0001

Filed Date and Time:

September 30, 2017 06:52 AM Pacific Time

The name of the Society is KOOCANUSA VILLAGE COMMUNITY ASSOCIATION

The purposes of the Society are:
a.To plan and promote social events and activities that help develop a sense of belonging, community
spirit and goodwill.
b.To raise funds required to support the ongoing growth and development of all purposes. This includes
but is not limited to fund raising, donations, grants and membership fees.
c.To represent the Koocanusa Village Community Association members and provide a consolidated voice.
This includes but is not limited to relations with developers, governments, government agencies, and
neighboring communities and businesses.
d.To promote, encourage, develop and oversee the operations of a local volunteer fire department.
e.To promote and encourage the safety, security and protection of all Koocanusa Village residents and
their properties from natural (e.g. fire, wildlife, water levels), local (e.g. speeders), and external influence
(e.g. cattle, break in or criminal activity).
f.To promote awareness of all locally imposed bylaws that contribute to the safety of all residents.
g.To manage common areas, facilities and access routes within the development area that do not fall
within the responsibility of the Strata Corporations and are not serviced by local or regional government.

This society is a member-funded society. It is funded primarily by its members to carry on activities for the
benefit of its members. On its liquidation or dissolution, this society may distribute its money and other
property to its members.

BC Registries and Online Services
Incorporation Number S0060030

www.gov.bc.ca/Societies
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EXHIBIT A
CONSTITUTION ALTERATION APPLICATION (CHANGE NAME AND PURPOSES)
BC Society • Societies Act

NAME OF SOCIETY:

KOOCANUSA VILLAGE COMMUNITY ASSOCIATION

Incorporation Number:

S0060030

Business Number:

80411 6283 BC0001

Filed Date and Time:

September 30, 2017 06:52 AM Pacific Time

SPECIAL RESOLUTION DATE
I, Valerie Kapsha, confirm that the Society passed a Special Resolution to adopt the changes as
outlined below.
Special Resolution Date: August 26, 2017

SOCIETY NAME
Current Name:
KOOCANUSA VILLAGE COMMUNITY ASSOCIATION
Previous Name:
SWEETWATER COMMUNITY ASSOCIATION

PURPOSES
a.To plan and promote social events and activities that help develop a sense of belonging, community
spirit and goodwill.
b.To raise funds required to support the ongoing growth and development of all purposes. This includes
but is not limited to fund raising, donations, grants and membership fees.
c.To represent the Koocanusa Village Community Association members and provide a consolidated
voice. This includes but is not limited to relations with developers, governments, government agencies,
and neighboring communities and businesses.
d.To promote, encourage, develop and oversee the operations of a local volunteer fire department.
e.To promote and encourage the safety, security and protection of all Koocanusa Village residents and
their properties from natural (e.g. fire, wildlife, water levels), local (e.g. speeders), and external influence
(e.g. cattle, break in or criminal activity).
f.To promote awareness of all locally imposed bylaws that contribute to the safety of all residents.
g.To manage common areas, facilities and access routes within the development area that do not fall
within the responsibility of the Strata Corporations and are not serviced by local or regional government.

MEMBER-FUNDED SOCIETY
This society is a member-funded society. It is funded primarily by its members to carry on activities for
the benefit of its members. On its liquidation or dissolution, this society may distribute its money and
other property to its members.

BC Registries and Online Services
Incorporation Number S0060030

www.gov.bc.ca/Societies
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EXHIBIT A
CONSTITUTION ALTERATION APPLICATION (CHANGE NAME AND PURPOSES)
BC Society • Societies Act

CERTIFICATION
I, Valerie Kapsha, certify that I have relevant knowledge of the society, and that I am authorized to make
this filing.

BC Registries and Online Services
Incorporation Number S0060030

www.gov.bc.ca/Societies

Page 2 of 2

Filed Date and Time: November 29, 2018 07:13 PM Pacific Time

EXHIBIT A
Society Incorporation Number: S0060030
Bylaws of Koocanusa Village Community Association
Effective November 17, 2018

PART 1 – DEFINITIONS AND INTERPRETATION
Definitions
1.1

In these Bylaws:
“Act” means the Societies Act of British Columbia as amended from time
to time;
“Board” means the directors of the Society;
“Bylaws” means these Bylaws as altered from time to time.
“Ordinary Resolution” means a resolution passed at a general meeting
by a simple majority of the votes cast by the voting members,
whether cast in person or by proxy
“Special Resolution” means a resolution passed at a general meeting
by at least 2/3 of the votes cast by the voting members, whether cast
in person or by proxy
“Rent Charge” is the means by which the Kooocanusa Village
Community Association (KVCA) has the ability to apply the value of
unpaid membership fees against the title of the associated property.

Definitions in Act apply
1.2

The definitions in the Act apply to these Bylaws.

Conflict with Act or regulations
1.3

If there is a conflict between these Bylaws and the Act or the regulations
under the Act, the Act or the regulations, as the case may be, prevail.

PART 2 – MEMBERS
Application for membership
2.1

All residents of Koocanusa Village are members of the Society. This includes
all those who are titled owners of a property, or hold a lease on a property of
a duration of not less than one year.

Duties of members
2.2

Every member must uphold the constitution of the Society and must comply
with these Bylaws.
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EXHIBIT A
Bylaws of Koocanusa Village Community Association
Effective November 17, 2018

Amount of membership dues
2.3

The amount of the annual membership dues, if any, must be determined by
the Board and must be approved by the membership as a special resolution
at a Special or Annual General Meeting.
a) Membership fees are allocated on a per lot basis. If therefore by example
a member owns or leases 2 properties in the development, they are then
responsible for 2X the membership fee.
b) The exception to this is if a member’s primary residence spans multiple
side-by-side lots they will then only be required to pay a single fee for
that extended property.
c) Members who fail to pay their fees shall have the value of their
outstanding fees, including related interest, service charges, and
applicable late fees, applied to the existing Rent Charge on title in favour
of the Koocanusa Village Community Association.
d) Other than for the collection of delinquent membership fees, any use of
the Rent Charge must be approved by the membership as a special
resolution at a General Meeting.

Member not in good standing
2.4

A member is not in good standing if the member fails to pay the member’s
annual membership dues, if any, and the member is not in good standing for
so long as those dues remain unpaid. A member not in good standing must
pay their dues within 14 days of an upcoming AGM or SGM in order to be
reinstated as a member in good standing for the meeting.

Member not in good standing may not vote
2.5

A voting member who is not in good standing
(a) may not vote at a general meeting, and
(b) is deemed not to be a voting member for the purpose of consenting to
a resolution of the voting members.

Termination of Membership
2.6 Membership in the Society automatically terminates when a person is no
longer a titled owner of a property, or holds a lease on a property of a duration of
not less than one year.

PART 3 – GENERAL MEETINGS OF MEMBERS
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Time and place of general meeting
3.1

A general meeting must be held at the time and place the Board determines.

Ordinary business at general meeting
3.2

At a general meeting, the following business is ordinary business
(a) adoption of rules of order;
(b) consideration of any financial statements of the Society presented to
the meeting;
(c) consideration of the reports, if any, of the directors or auditor;
(d) election or appointment of directors;
(e) appointment of an auditor, if any;
(f) business arising out of a report of the directors not requiring the
passing of a special resolution.

Notice of special business
3.3

A notice of a general meeting must state the nature of any business, other
than ordinary business, to be transacted at the meeting in sufficient detail to
permit a member receiving the notice to form a reasoned judgment
concerning that business.

Chair of general meeting
3.4

The following individual is entitled to preside as the chair of a general
meeting:
(a) the individual, if any, appointed by the Board to preside as the chair;
(b) if the Board has not appointed an individual to preside as the chair or
the individual appointed by the Board is unable to preside as the
chair,
(i) the president,
(ii) the vice-president, if the president is unable to preside as the
chair, or
(iii) one of the other directors present at the meeting, if both the
president and vice-president are unable to preside as the chair.

Alternate chair of general meeting
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3.5

If there is no individual entitled under these Bylaws who is able to preside as
the chair of a general meeting within 15 minutes from the time set for
holding the meeting, the voting members who are present must elect an
individual present at the meeting to preside as the chair.

Quorum required
3.6

Business, other than the election of the chair of the meeting and the
adjournment or termination of the meeting, must not be transacted at a
general meeting unless a quorum of voting members is present.

Quorum for general meetings
3.7

The quorum for the transaction of business at a general meeting is 25% of
the total number of voting members in good standing, voting in person or by
proxy.

Lack of quorum at commencement of meeting
3.8

If, within 30 minutes from the time set for holding a general meeting, a
quorum of voting members is not present,
(a) in the case of a meeting convened on the requisition of members,
the meeting is terminated, and
(b) in any other case, the meeting stands adjourned to the same day
in the next week, at the same time and place, and if, at the
continuation of the adjourned meeting, a quorum is not present
within 30 minutes from the time set for holding the continuation of
the adjourned meeting, the voting members who are present
constitute a quorum for that meeting.

If quorum ceases to be present
3.9

If, at any time during a general meeting, there ceases to be a quorum of
voting members present, business then in progress must be suspended until
there is a quorum present or until the meeting is adjourned or terminated.

Adjournments by chair
3.10 The chair of a general meeting may, or, if so directed by the voting members
at the meeting, must, adjourn the meeting from time to time and from place
to place, but no business may be transacted at the continuation of the
adjourned meeting other than business left unfinished at the adjourned
meeting.
Notice of continuation of adjourned general meeting
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3.11 It is not necessary to give notice of a continuation of an adjourned general
meeting or of the business to be transacted at a continuation of an adjourned
general meeting except that, when a general meeting is adjourned for 30
days or more, notice of the continuation of the adjourned meeting must be
given.
Order of business at general meeting
3.12 The order of business at a general meeting is as follows:
(a) elect an individual to chair the meeting, if necessary;
(b) determine that there is a quorum;
(c) approve the agenda;
(d) approve the minutes from the last general meeting;
(e) deal with unfinished business from the last general meeting;
(f) if the meeting is an annual general meeting,
(i) receive the directors’ report on the financial statements of the
Society for the previous financial year, and the auditor’s report,
if any, on those statements,
(ii) receive any other reports of directors’ activities and decisions
since the previous annual general meeting,
(iii) elect or appoint directors, and
(iv) appoint an auditor, if any;
(g) deal with new business, including any matters about which notice has
been given to the members in the notice of meeting;
(h) terminate the meeting.
Methods of voting
3.13 At a general meeting, voting must be by a show of hands, an oral vote or
another method that adequately discloses the intention of the voting
members, except that if, before or after such a vote, 2 or more voting
members request a secret ballot or a secret ballot is directed by the chair of
the meeting, voting must be by a secret ballot.
a) A member in good standing present in person or by proxy at a meeting of
members is entitled to one vote.
Announcement of result
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3.14 The chair of a general meeting must announce the outcome of each vote and
that outcome must be recorded in the minutes of the meeting.
Proxy voting is permitted
3.15 Voting by proxy is permitted and may be submitted by mail, e-mail or in
person.
Matters decided at general meeting by ordinary resolution
3.16 A matter to be decided at a general meeting must be decided by ordinary
resolution unless the matter is required by the Act or these Bylaws to be
decided by special resolution or by another resolution having a higher voting
threshold than the threshold for an ordinary resolution.
Fiscal Year
3.17 The Fiscal year for the Society shall be January 1 to December 31. Budget
planning and financial reporting at an AGM will be based on this time frame.

PART 4 – DIRECTORS
Number of directors on Board
4.1

The Society must have no fewer than 3 and no more than 11 directors. A
minimum of one person from each community area (IE each Strata or RV
community) must be elected as a director.

Election or appointment of directors
4.2

At each annual general meeting, the voting members entitled to vote for the
election or appointment of directors must elect or appoint the Board.

Directors may fill casual vacancy on Board
4.3

The Board may, at any time, appoint a member as a director to fill a vacancy
that arises on the Board as a result of the resignation, death or incapacity of
a director during the director’s term of office.

Term of appointment of director filling casual vacancy
4.4

A director appointed by the Board to fill a vacancy ceases to be a director at
the end of the unexpired portion of the term of office of the individual whose
departure from office created the vacancy.
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PART 5 – DIRECTORS’ MEETINGS
Calling directors’ meeting
5.1

A directors’ meeting may be called by the president or by any 2 other
directors.

Notice of directors’ meeting
5.2

At least 2 days’ notice of a directors’ meeting must be given unless all the
directors agree to a shorter notice period.

Proceedings valid despite omission to give notice
5.3

The accidental omission to give notice of a directors’ meeting to a director, or
the non-receipt of a notice by a director, does not invalidate proceedings at
the meeting.

Conduct of directors’ meetings
5.4

The directors may regulate their meetings and proceedings as they think fit.

Quorum of directors
5.5

The quorum for the transaction of business at a directors’ meeting is a
majority of the directors.

PART 6 – BOARD POSITIONS
Election or appointment to Board positions
6.1

Directors must be elected or appointed to the following Board positions, and
a director, other than the president, may hold more than one position:
(a) president;
(b) vice-president;
(c) secretary;
(d) treasurer.

Directors at large
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6.2

Directors who are elected or appointed to positions on the Board in addition
to the positions described in these Bylaws are elected or appointed as
directors at large.

Role of president
6.3

The president is the chair of the Board and is responsible for supervising the
other directors in the execution of their duties.

Role of vice-president
6.4

The vice-president is the vice-chair of the Board and is responsible for
carrying out the duties of the president if the president is unable to act.

Role of secretary
6.5

The secretary is responsible for doing, or making the necessary
arrangements for, the following:
(a) issuing notices of general meetings and directors’ meetings;
(b) taking minutes of general meetings and directors’ meetings;
(c) keeping the records of the Society in accordance with the Act;
(d) conducting the correspondence of the Board;
(e) filing the annual report of the Society and making any other filings
with the registrar under the Act.

Absence of secretary from meeting
6.6

In the absence of the secretary from a meeting, the Board must appoint
another individual to act as secretary at the meeting.

Role of treasurer
6.7

The treasurer is responsible for doing, or making the necessary
arrangements for, the following:
(a) receiving and banking monies collected from the members or other
sources;
(b) keeping accounting records in respect of the Society’s financial
transactions;
(c) preparing the Society’s financial statements;
(d) making the Society’s filings respecting taxes.
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PART 7 – REMUNERATION OF DIRECTORS AND SIGNING AUTHORITY
Remuneration of directors
7.1

These Bylaws do not permit the Society to pay to a director remuneration for
being a director, but the Society may, subject to the Act, pay remuneration
to a director for services provided by the director to the Society in another
capacity.

Signing authority
7.2

A contract or other record to be signed by the Society must be signed on
behalf of the Society
(a) by the president, together with one other director,
(b) if the president is unable to provide a signature, by the vice-president
together with one other director,
(c) if the president and vice-president are both unable to provide
signatures, by any 2 other directors, or
(d) in any case, by one or more individuals authorized by the Board to
sign the record on behalf of the Society.
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EXHIBIT C
SweetWater Zoning & Floodplain Management Bylaw No. 2127, 2009

4.04

Page 24

SINGLE FAMILY RESIDENTIAL – MEDIUM LOT ZONE: R-1(B)
(1)

Permitted Uses
Within the R-1(B) zone, the following uses are permitted:
(a)

(2)

(3)

Single family dwelling.

Accessory Uses
(a)

Home based business;

(b)

Secondary suite;

(c)

Uses, buildings and structures accessory to a permitted use.

Regulations
In the R-1(B) zone, no building or structure may be constructed or placed and no
plan of subdivision approved which contravenes the regulations contained in the
table below. Column 1 identifies the matter to be regulated. Column 2 establishes
the regulations.
COLUMN 1
(a) Minimum parcel size:

COLUMN 2
570 m2

(b) Minimum setbacks:
Principal buildings and structures from:
 front parcel line adjacent to an access route

2.0 m



front parcel adjacent to a highway

4.5 m



rear parcel line

6.0 m



interior side parcel line

1.5 m



exterior side parcel line

4.5 m



side parcel line when abutting P-2 zone

5.0 m

Accessory buildings and structures from:
 front parcel line adjacent to an access route

2.0 m



front parcel line adjacent to a highway

4.5 m



rear parcel line

1.5 m



interior side parcel line

1.5 m



exterior side parcel line

4.5 m



side parcel line when abutting P-2 zone

5.0 m

(c) Maximum height for:
Principal buildings and structures

10.0 m

Accessory buildings and structures

7.0 m

(d) Maximum parcel coverage:

(4)

35%

Other Regulations
(a)

No horizontal dimension of a principal building, not including an addition
or non rectangular building shall be less than 5.5 m


















































EXHIBIT D

SCHEDULE A
SCHEDULE OF RESTRICTIONS
MARINA ESTATES
1.

For the purposes of this Building Scheme, the following terms will have following meanings:
(a)

“Approval” or “Approved” means the Design Review Coordinator’s written approval of the Plans
and Specifications for the Improvements to be constructed on the Lands in accordance with the
Building Scheme;

(b)

“Approval Date” means the date of the Approval;

(c)

“Design Review Coordinator” means:
i. the Developer; or
ii. an assignee or designated agent of the Developer as the Developer may elect in writing from
time to time (the “Agent”); or
iii. following the written resignation, dissolution, or inability of the Developer or the Agent to
continue acting as the Design Review Coordinator,
a)

such entity or individual as may be appointed collectively by the Owners; or

b) such entity or individual as may be appointed pursuant to a Court Order.
(d)

”Building Scheme” means collectively, the Form 35, the restrictions set out in this Schedule A;

(e)

“Marina Estates Lands” means Lots 1 – 22, all in Plan EPP 109367;

(f)

“Construction Damage” means without limitation, any and all damage caused to the Marina
Estates Lands and Improvements located on the Marina Estates Lands including damage caused by
the Owner or the Owner’s agents, contractors, workers, employees and guests regardless of
whether the damage was caused intentionally, negligently, willfully, or recklessly;

(g)

“Developer” means KV Properties Inc.;

(h)

“Form 35” means the Form 35 Declaration of Building Scheme which accompanies this Schedule A;

(i)

“Improvement” means any building, structure, or landscaping located on a Lot including without
limitation the excavation, removal, addition, or modification of or to any soil, gravel, water, trees,
vegetation, or ground cover but does not include minor changes to landscaping on a Lot which: (i)
are consistent with this Building Scheme; and, (ii) are undertaken after an Owner has Substantially
Completed and received an occupancy permit in respect of the principal building on the Lot;

(j)

“Lands” mean those lands set out in the Form 35;
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2.

3.

(k)

“Lot” means any single lot comprising the Marina Estates Lands;

(l)

“Materials” means all plans, specifications, drawings, and renderings, together with any other
documents, materials, or samples reasonably required by the Design Review Coordinator;

(m)

“Owner” means the registered owner of the Lot shown on the title to the Lot in the Land Title
Office from time to time, and includes all beneficial owners of the Lot from time to time;

(n)

“Plans and Specifications” means the Materials to be prepared by the Owner in accordance with
this Building Scheme and submitted to the Design Review Coordinator for review and approval by
the Design Review Coordinator in accordance with this Building Scheme;

(o)

“Substantial Completion” and “Substantially Complete” mean completed to such an extent such
that the Improvement, or a substantial part of it, is ready for use or is being used for its intended
purpose; and

(p)

“Swimming Pool” means any structure or construction intended primarily for recreation that is
capable of being filled with water to a depth of 0.6 meters or greater, but does not include a
factory built hot tub.

No Improvement on a Lot will be commenced, constructed, installed, modified, or repaired by an Owner, and
no building permit will be applied for in respect of a Lot, without the Owner first:
(a)

providing the Design Review Coordinator with the Plans and Specifications of the Improvements in
accordance with this Building Scheme;

(b)

having the Plans and Specifications reviewed by the Design Review Coordinator for the purpose of
determining whether the Plans and Specifications comply with this Building Scheme;

(c)

obtaining the Design Review Coordinator’s Approval; and

(d)

complying with the requirements of this Building Scheme.

The Owner will not:
(a)

submit Plans and Specifications to the Design Review Coordinator which fail to comply with the
form and content required by the Design Review Coordinator;

(b)

alter or modify the Plans and Specifications once Approved without the further written approval of
the Design Review Coordinator;

(c)

construct Improvements in accordance with the Approval and this Building Scheme;
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4.

(d)

substantially alter, modify, or repair any Improvements once Substantially Complete without first
obtaining Approval for such alterations, modifications, or repairs in accordance with this Building
Scheme;

(e)

in the event the Owner has not yet obtained an occupancy permit in respect of the Improvements,
prevent or restrict the Design Review Coordinator from entering onto the Lot during regular
business hours for the purposes of reviewing site conditions or determining compliance with and
enforcing this Building Scheme;

(f)

in the event the Owner has obtained an occupancy permit in respect of the Improvements, prevent
or restrict the Design Review Coordinator from entering onto the Lot during regular business hours,
upon reasonable notice to the Owner, for the purposes of reviewing site conditions or determining
compliance with and enforcing this Building Scheme; and

(g)

cause Construction Damage or permit Construction Damage to occur during the course of
construction of the Owner’s Improvements.

Without limiting the other restrictions in this Building Scheme:
New Materials
(a)

no Improvement will be constructed with used materials (except where used materials are used for
decorative or aesthetic effect) a;

(b)

no used structures will be relocated to or placed on a Lot;

Grading
(c)

grading on a Lot will not be finished in a manner other than with rounded sloped transitions;

(d)

grading on a Lot will not be finished in a manner which negatively affects the Marina Estates Lands;

(e)

grading on driveways will not exceed 4%;

Driveways
(f)

no Lot will have more than one driveway;

(g)

no driveway will exceed the width of the garage located on the Lot;

(h)

no driveway will be constructed within 1.5 metres from the side property lines of the Lot;

(i)

no building material for driveways will be permitted except for the following:
i. exposed aggregate concrete;
ii. stamped concrete;
iii. brick pavers;
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iv. concrete; or
v. asphalt;
(j) no driveway will be constructed of gravel or grass-crete;
Building Finishes
(k)

no building material will be permitted for the walls of a principal building other than:
i. natural stone;
ii. round log;
iii. square log;
iv. wood shingle;
v. wood siding;
vi. fiber cement lap siding;
vii. fiber cement board & batten siding;
viii. fiber cement shingle
ix. high-density wood composite board;
x. wood board and batten;
xi. artificial stone, provided it has the appearance of natural stone and provided the colour and
tone is native to the Lake Koocanusa area;
xii. acrylic stucco; or
xiii. slop dash stucco;

(l)

no principal building will use the following materials for exterior wall treatments:
i. concrete;
ii. brick;
iii. plywood;
iv. aluminum (except for appropriate accenting); or
v. plastic siding;

(m)

no Improvement will use material which is reflective (including glazing);

(n)

unless expressly provided for in this Building Scheme, no Improvement will have an exterior finish
of bright or bold colours such as red, green and yellow;

Garages
(o)

no principal building will be permitted unless constructed with an enclosed garage;

(p)

no garage will provide parking for less than two standard size vehicles;

(q)

no garage doors will be constructed of materials other than:
i. wood;
ii. insulated metal;
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(r)

no garage doors will be constructed unless they include one of more of the following features,
which features must accord with the exterior finish of the principal building:
i. molding;
ii. panel detail;
iii. paint;
iv. stain;

(s)

no garage doors will be constructed of plastic or un-insulated metal;

(t)

no garage doors will have an exterior finish other than paint or stain;

(u)

no insulated garage doors will have an exterior finish other than paint in a dark colour which
accords with the exterior finish of the principal building;

(v)

no garage will be constructed which exceeds 24 inches from the top of the garage door to the
bottom of the above gutter line will be finished without an architectural feature which accords with
exterior finish of the principal building;

Roofs
(w)

no roofs will be constructed other than roofs which:
i. are predominately sloped;
ii. reduce the appearance of building massing;
iii. have a minimum pitch of 3/12; and
iv. have a minimum overhang which meets the following requirements:
a) 36 inch overhang for roof pitch of 3/12 to 5/12;
b) 30 inch overhang for roof pitch between 5/12 to 7/12;
c) 24 inch overhang for roof pitch between 7/12 to 9/12;
d) 18 inch overhang for roof pitch greater than 9/12;
v. use cladding of the following types:
a) asphalt shingles with raised ridges and cut and flashed or woven valleys and which
are rated for a minimum life span of not less than 40 years;
b) concrete tile with butt and flashed fascia;
c) composite material which emulate natural wood shakes; or
d) non-reflective standing seam metal;
vi. use cladding of the following colours:
a) asphalt shingles which are dark earth-toned in colour;
b) metal roofs which are dark earth-toned in colour; or
c) composite material which emulate natural wood colour;

(x)

no roof will be clad in any material that is red, green, blue, or silver;

(y)

no roof will be clad in unfinished metal;

(z)

no mechanical equipment, vents, flashing, or other accessories located on roofs will have a colour
other than natural earth tone which accords with the colour of the roof;
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Entry and Front Façade
(aa)

no principal building will have a front façade which incorporates fewer than two distinct exterior
wall treatments;

(bb)

no principal building will be constructed which does not incorporate a front entry or porch that
provides a transition from the front yard to the dwelling;

(cc)

no front entry or porch will be constructed which is not raised from adjacent grading;

(dd)

no front entry or porch will include protective barriers or railings other than those which
incorporate square or turned spindles;

(ee)

no front entry or porch will include pony-walls with exterior finishing other than exterior finishing
which accords with the exterior of the principal building;

(ff)

no front entry or porch will include glass panels;

Soffit and Fascia
(gg)

no soffit will be permitted other than:
i. wood or fiber cement, or wood composite material;
ii. pre-finished metal;

(hh)

no fascia will be permitted other than:
i. wood or fiber cement fascia or wood composite material;
ii. prefinished metal;

Chimneys
(ii)

no chimneys will be permitted other than chimneys which:
i. are clad in stone, shingle or similar material for the full length of the chimney; and
ii. have flues contained within the chimney structure (except for direct vent-gas fireplaces
which must not be located in a conspicuous location);

Windows and Doors
(jj)
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no windows will be permitted other than windows which:
i. are constructed of wood, vinyl, or finished metal;
ii. are constructed of non-reflective material (including non-reflective glazing);
iii. if wood, are natural in colour with protective sealant or stained or painted in a earth-toned
in colour;
iv. if metal, are factory finished in earth-toned colours;
v. if vinyl, are factory finished in earth-toned colours;
vi. have frames or structures which are earth-toned in colour; or
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vii. if they have shutters, are sized to the window they cover and are operable (or appear
operable) and are constructed of wood or similar high-quality material;
Decks, Patios and Porches
(kk)

no deck, patio, or porch may have exposed or visible pressure treated lumber;

Exterior Lighting
(ll)

no exterior lights are permitted other than:
i. low intensity non-glare fixtures,
ii. covered light fixtures;
iii. downward facing fixtures; and
iv. dark sky compliant

Building Accessories
(mm) no more than one accessory building will be permitted on the Lot;
(nn)

no accessory buildings are permitted other than accessory buildings which are:
i. constructed of material and exterior finishes which accord with the principal building; and
ii. consistent with residential purposes;

(oo)

no accessory building is permitted which has an exterior finish made of:
i. metal;
ii. fabric; or
iii. vinyl siding;

(pp)

no exterior antennae of any style or purpose are permitted;

(qq)

no satellite dishes are permitted other than one satellite dish which:
i. is no greater than 30’’ in diameter; and
ii. located in an inconspicuous location;

(rr)

no fixed awnings are permitted;

(ss)

no exterior mechanical equipment (including HVAC equipment) is permitted other than mechanical
equipment which:
i. is screened from view and located to minimize visibility from adjacent Lots; and
ii. is not located within 6 feet from the front corners of the principal building;

(tt)

no “in-window” or “through-wall” air conditioners are permitted;

(uu)

no exterior propane storage tanks are permitted unless screened from view from other Lots within
the Development.
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Excavation / Landscaping
(vv)

no removal of soil, gravel, trees, vegetation, ground cover or other natural features will be carried
out at any time except in accordance with this Building Scheme;

(ww) no Lot will have landscaping other than landscaping which:
i.
ii.
iii.
iv.
v.

is fully finished from the front of the principal building to the edge of the frontage road;
if sodded lawn is used, is mowed and maintained on a regular basis;
if incorporating coniferous trees, will be a minimum 2.4 meters in height when planted;
if incorporating deciduous trees, will be a minimum of 50 mm caliper when planted; and
limits the use of stone or wood mulches to planting beds (or the area within the principal
building’s drip line);

Swimming Pools, Hot Tubs, and Water Features
(xx)

no Swimming Pools are permitted;

(yy)

no hot tubs are permitted other than hot tubs which are located in an inconspicuous location which
does not interfere with the use and enjoyment of the Marina Estates Lands;

Retaining Walls
(zz)

no retaining wall may be constructed of:
i. irregular dumped rock;
ii. non-faced cast in place concrete;
iii. treated timber; or
iv. railway ties;

Fencing
(aaa) no fencing is permitted within the front yard of the Lot;
(bbb) no fencing is permitted within the side and rear yards of the Lot other than fencing which is setback at least 6 feet from the rear corners of the Lot;
(ccc) no fencing is permitted other than fencing which:
i. is consistent among the fencing within the Lot;
ii. is no greater than 4’ in height; and
iii. is not solid panel;
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Utilities
(ddd) no power, telephone, water, sewer, television, or other similar utilities will be located on a Lot
unless they are installed underground;
Screening
(eee) no boat, boat trailer, recreational vehicle (RV), camper trailer, machinery, equipment (whether
motorized or not), or unlicensed vehicles will be permitted to be parked or stored on a Lot except
within wholly enclosed structures, buildings or garages, or behind screening;
(fff)

no visible billboard, placard, advertising, or signage of any kind will be permitted on a Lot except
“for sale” signs;

Construction
(ggg) no construction trailers, field offices, or similar equipment will be permitted on a Lot other than
tool trailers as required by trades to conduct their work;
(hhh) no construction garbage will be stored or disposed of except in disposal bins located on a Lot; and
5.

Any notice, document or communication required or permitted to be given under this Building Scheme will be
in writing and either delivered by hand, transmitted by email, or sent by prepaid mail (i) to the Design Review
Coordinator at PO Box 223, Invermere, BC V0A 1K0 or the address commonly understood to be the Design
Review Coordinator ‘s business address and (ii) to the Owner at the Owner’s address shown on title to the Lot.
The time of giving such notice, document, or communication will be, if delivered by hand, when delivered, if
sent by email then on the day of transmission, and if mailed, then on the third business day after the day of
mailing. In the event that these addresses change the Design Review Coordinator will advise the Owners of
each Lot of such change of address.

6.

Where there is more than one Owner, the obligations of the Owner will be construed as joint and several
obligations.

7.

All words in this Building Scheme may be read and construed in the singular or plural, masculine or feminine,
or body corporate, as the context requires.

8.

This Building Scheme will be governed by and construed in accordance with the laws of the Province of British
Columbia and the laws of Canada applicable therein.

9.

This Building Scheme will run with and bind the Lands and every portion of the lands and will render the
Owner, every purchaser, lessee, sub-lessee, and occupant of the Lands (or any portion thereof) subject to the
restrictions set out in this Building Scheme.

10. If any provision of this Building Scheme is found to be illegal, invalid, or unenforceable by any Court of
competent jurisdiction, then that provision will be deemed to be severable from this Building Scheme (except
to the extent that such provision is incorporated by reference into another agreement or cross referenced into
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another provision which is not found to be illegal, invalid, or unenforceable) such that the remaining
provisions of this Building Scheme will be enforceable to fullest extent permitted by law.
END OF DOCUMENT
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EXHIBIT E

Marina Estates at Koocanusa Village
Design Guidelines
1.0

Administration

1.1

These Design Guidelines set out the process for Owners within Marina Estates to submit and have their
building plans approved by the Design Review Coordinator.

1.2

These Design Guidelines may be amended or revised from time to time by the Design Review Coordinator.
The most recent version of these Design Guidelines is available upon request to the Design Review
Coordinator.

1.3

Owner’s will be required to pay to the Design Review Coordinator a design review fee of $1,250.00 at the
time the Owner submits their Plans and Specifications. The design review fee will cover the cost of the
Design Review Coordinator performing one review and providing feedback on the initial Plans and
Specifications submitted for approval. If the initial Plans and Specifications do not conform with the Building
Scheme and these Design Guidelines, the Design Review Coordinator may charge an hourly rate based on
industry standard rates for further review of subsequent Plans and Specifications.

1.4

The Design Review Coordinator appointed by the Developer is Haworth Development Consulting. Owners
shall submit plans and specifications for approval by the Design Review Coordinator to:
Haworth Development Consulting Ltd.
PO Box 223
Invermere, BC V0A 1K0
Attn: Richard Haworth
Tel: 250‐342‐1227
Email: richard@haworthconsulting.ca

2.0

General Guidelines

2.1

No person will commence any improvements of any sort (collectively or individually herein referred to as
"Improvements"), unless first approved by the Design Review Coordinator.

2.2

Any Plans and Specifications submitted for approval shall be in a form and content satisfactory to the Design
Review Coordinator. The Design Review Coordinator shall receive and consider the Plans and Specifications
in a timely manner and either grant or reject approval of such Plans and Specifications, or make
recommendations for alterations of such Plans and Specifications, provided always that the Design Review
Coordinator shall not act arbitrarily.
No alterations or modifications to any Improvements shall be made without prior written approval of the
Design Review Coordinator, and the approval criteria and procedures herein and in the Design Guidelines
then in effect shall apply to all such alterations and modifications.
Owners are encouraged to review the design review process as outlined in these Design Guidelines so as to
understand the process fully.

2.3

All improvement must be in compliance with the Building Scheme registered on title to each Owner’s lot.
The Building Scheme is not intended to take the place of any Provincial or Municipal laws or regulations.
Owners are solely responsible for ensuring conformity with all local and Provincial codes and regulations.
In particular, Owners must comply with all provisions of:
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(i)

Regional District of East Kootenay, SweetWater Zoning & Floodplain Management Bylaw No. 2127,
2009, ("RDEK Zoning Bylaw,");

(ii)

Regional District of East Kootenay, Building Regulation Bylaw No 1735, 2004;

(iii)

British Columbia Building Code;

(iv)

All other relevant codes, regulations, rules and laws.

2.4

Secondary suites are permitted only in accordance with RDEK requirements.

2.5

No Owner shall be restricted from using their home for short-term rental under the Building Scheme or the
Design Guidelines. The Owner shall be responsible for the conduct and actions of all guests using the home
insofar as their conduct and actions may impact other Owners in Marina Estates at Koocanusa Village.

3.0

Site Planning Guidelines

3.1

Building Envelope

3.2

a)

Each Lot must include a Building Envelope approved by the Design Review Coordinator. The
Building Envelope for each lot is based on lot setbacks as set forth in the RDEK Zoning Bylaw.
However, requirements for spatial separation may require a greater setback depending on the
style and design of the home proposed. The BC Building Code requirements for spatial separation
between houses supersede all other setbacks and must be adhered to by all Owners.

b)

All construction (ie. the primary dwelling and all ancillary buildings and structures) shall be located
within the Building Envelope.

c)

Landscaping must extend to the property lines on all sides except the front. On the front of the Lot
landscaping shall extend to the street edge.

Lot Grading and Drainage
a)

Lot grading must conform to the approved site grading plan and where possible follow the natural
slope of the landform. No home may be artificially raised or lowered on a lot from the existing
grade condition unless specifically approved by the Design Review Coordinator.

b)

Subject to the approved site grading plan, lot recontouring will be permitted to control site-specific
drainage problems and will be restricted to within the Building Envelope. Drainage flow patterns
should be identified on the proposed site plan to show positive drainage patterns away from
structures and adjoining lots.

c)

The garage pad elevation should be higher than the frontage road elevation. The elevation of the
garage pad should be determined based on a driveway slope of 1% to 4%, but in no event shall the
driveway slope exceed 4%.

d)

No Lot shall be graded in a manner that affects the overall drainage scheme for any neighbouring
lots or for the greater community. This may require the construction of swales and other drainage
features on a Lot.
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3.3

Utility Rights-of-Way & Easements
a)

No construction or tree planting is permitted within a utility Right-of-Way or Easement. Utility
rights-of-way and easements are required to enable access to buried or surface utilities in case of
emergency or special servicing needs.

4.0

Architectural Guidelines

4.1

Building Massing, Style and Scale
a)

4.2

Building Size
a)

4.3

No home shall be permitted that is less than 800 square feet (74m²) on the main floor, exclusive
of any garage, covered patio, verandah, deck, and other similar space that is not closed to weather,
unless permitted otherwise at the sole discretion of the Design Review Coordinator.

Continuity of Rear and Side Façades
a)

4.4

j Continuation of a home’s architectural style around to and including the rear elevation is
required. Building finishes shall be consistent around a building. The use of “feature” finishes on
the front facade of a building and lesser finishes on the side and rear facades is not permitted.
Changes in materials are permitted, and encouraged, throughout a building but shall not appear
as if creating an extravagant street facade or waterfront facade at the expense of other facades.

Colour Scheme
a)

No exterior colour scheme utilizing bright or bold colours such as red, green and yellow will be
permitted.
The exterior colour scheme for all homes must be complementary and consistent throughout all
exterior elements. For example, a predominantly dark colour scheme will not be permitted to utilize
a light‐coloured garage door or light‐coloured windows.
White and other light colours may be used for exterior cladding, but must be balanced with exterior
cladding comprised of darker tones.

b)
c)

4.5

The same house plan or elevations shall not be repeated within a 3-lot radius. If the house plan or
elevations are necessary due to similar site conditions, modifications to roof slope, size, location
of windows and doors may be required. Previously approved neighbouring houses will be
considered when evaluating house plans.

Building Wall Finishes
a)

Homes which, in the sole opinion of the Design Review Coordinator, utilize too few or too many
different materials or which utilize materials in non-traditional styles will not be permitted.

b)

All homes shall have a stone base or other suitable detailing as approved by the Design Review
Coordinator. Homes that do not utilize stone to ground the home to the Lot must provide superior
alternate detailing that suitably grounds the home. Stone shall extend a minimum of 30” (750mm)
from ground level along the front façade of the home and shall meet the requirements of Section
4.3 (Continuity of Rear and Side Facades).
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4.6

4.7

c)

The use of metals as a cladding element requires specific approval from the Design Review
Coordinator. Any metal approved must be non-glare.

d)

The use of heavy trim elements is encouraged. Trim should visually read as a strong element on
wall surfaces to provide interest and “layering” of the façade materials. Trim should utilize a
combination of different materials, colours, and textures.

e)

Predominant exterior colours must be rich earth tones, warm tones or grays that complement the
natural setting. Light coloured palettes will not be permitted. White will not be permitted for any
exterior cladding, fixture or element of the home.

Garages and Driveways
a)

Carports are not permitted unless approved by the Design Review Coordinator. Carports shall not
be permitted in lieu of a garage.

b)

Garages should not be the prominent element of the home and should be oriented such that the
garage door is not the dominant element of the building facade.

c)

In the case of corner and irregular lots, consideration will be given to side entry garages such that
the doors do not directly face the frontage street.

d)

Detached garages that complement the house are permitted if they are located in a manner that
does not impact neighbouring homes or negatively impact views of the home from the frontage
street.

e)

Single width garage doors and staggered setbacks add extra dimension to the street elevations and
are preferred.

f)

Garage door height shall not exceed 10 feet (3.0m) unless approved by the Design Review
Coordinator.

g)

Garage door style must be in consistent with the overall architectural style of the home. Basic
raised panel garage doors are not be permitted. Obscure glass must be used in garage doors where
a significant area of the door is glass. Garage doors must be a single subtle colour and
complimentary to the colour of the home. White doors are not permitted. High contrast colours
for garage doors are not permitted.

Roof
a)

Visually, the roof is fundamental to the overall image of the individual home and neighbourhood.
The roof form must demonstrate the following characteristics:
(i)

are predominately sloped;

(ii)

reduce the appearance of building massing;

(iii)

have a minimum pitch of 3/12; and

(iv)

have a minimum overhang which meets the following requirements:
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(v)

(vi)

4.8

4.9

▫

36 inch overhang for roof pitch of 3/12 to 5/12;

▫

30 inch overhang for roof pitch between 5/12 to 7/12;

▫

24 inch overhang for roof pitch between 7/12 to 9/12;

▫

18 inch overhang for roof pitch greater than 9/12;

use cladding of the following types:
▫

asphalt shingles with raised ridges and cut and flashed or woven valleys and which
are rated for a minimum life span of not less than 40 years;

▫

concrete tile with butt and flashed fascia;

▫

composite material which emulate natural wood shakes; or

▫

non-reflective standing seam metal;

use cladding of the following colours:
▫

asphalt shingles which are dark earth-toned in colour;

▫

metal roofs which are dark earth-toned in colour; or

▫

composite material which emulate natural wood colour;

b)

no roof shall be clad in any material that is red, green, blue, silver or white;

c)

no roof shall be clad in unfinished metal;

Entry and Front Façade
a)

The front façade is a vital component in establishing a solid first impression of the home and as
such, special attention must be given to its design, detailing, materials and colours.

b)

Front entries must be raised from adjacent grade. A minimum elevation change of 12 inches is
recommended although exceptions will be considered for downhill style lots and to permit
universal accessibility (Where universal accessibility is proposed, the entire home must meet the
requirements for universal accessibility).

Soffit and Fascia
a)

Soffit shall be wood or aluminum.

b)

Fascia shall be metal, wood or fiber cement board/smart board.

c)

All fascia shall be minimum of 2x10 material (or equivalent if built-up fascia is used). A “layered”
style of gable end fascia treatment is encouraged.
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4.10

Chimneys
a)

4.11

4.12

Chimneys shall be clad in stone, shingle or other suitable material for the full height of the chimney.
All flues shall be contained in a chimney structure – exposed flues are not permitted except for
direct-vent gas fireplaces. Flues for direct-vent gas fireplaces shall be located in an inconspicuous
location.

Windows and Doors
a)

Windows styles and materials will be permitted based on the overall architectural character of the
home and relationship to neighbouring homes.

b)

Windows shall be wood, finished metal or vinyl.

c)

Non-reflective materials must be used, including non-reflective glazing.

d)

Window and door trim shall be wood, wood composite (ie. Smartboard) or fiber-cement trim.

e)

Wood windows shall be natural in colour (with a protective sealant) or stained or painted in an
acceptable earth toned colour. Metal windows shall be factory finished in an acceptable earthtoned colour. Vinyl windows shall be factory finished earth toned colours. White window frames
are not permitted.

f)

Window and door trim shall be painted or stained an acceptable earth-toned colour.

g)

Windows shall be square or rectangular in shape. Round and oval windows may be permitted as
feature elements only which add to the lakefront character of a home with the approval of the
Design Review Coordinator.

h)

Shutters, where installed, shall be sized to the window opening they are associated with and shall
be operable or appear operable. Shutters must be constructed of wood or other quality material.

i)

The use of glass block is permitted only on a limited basis at the sole discretion of the Design
Review Coordinator.

Decks, Patios and Porches
a)

The design and construction of decks, patios and porches must be complimentary to the design of
the principal residence.

b)

The use of pressure treated lumber for exposed elements is not permitted (No pressure treated
lumber elements may be visible on a completed deck).

c)

All elements of the deck must be sized to a scale appropriate to the design of the home and to
express the structural qualities of the various elements (ie. post and columns must be robust to
define their role as structural elements).

d)

Railings must be designed to be complementary to the design of the principal residence.

e)

All decks, patios and porches must be fully contained within the Building Envelope.

f)

All decks, patios and porches must be clearly illustrated on the plans submitted for design approval.
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4.13

4.14

4.15

Exterior Lighting
a)

Lighting is to be limited to within the Building Envelope. Lighting of areas outside of Building
Envelope is not permitted.

b)

Low intensity non-glare fixtures to provide adequate illumination for safety and aesthetic
enhancement are permitted. No uncovered light fixtures or non-focused, non-downward lighting
fixtures are not permitted.

c)

The number of exterior light fixtures shall be limited to those required to provide adequate lighting
and shall not be superfluous.

Building Accessories and Utilities
a)

One (1) accessory building of materials consistent with the principal dwelling and suitable for
residential purposes only (i.e. garden storage, pool equipment storage, etc) is permitted. The
accessory building must be located within the Building Envelope and must be situated so as to not
block the view to the marina or lake from neighbouring lots.

b)

Accessory buildings, including pool sheds, storage sheds and other similar buildings shall be
constructed of materials to complement the primary dwelling on the Lot. The use of metal, fabric,
or vinyl sided storage sheds is not permitted.

c)

No exterior antennae of any style or purpose are permitted.

d)

Satellite dishes may be used if discretely located on the building and no greater than 30” (750mm)
diameter. No more than one satellite dish is permitted per Lot.

e)

Solar applications are encouraged when integrated into the surface in which they are mounted.
“Add-on” type applications are not permitted unless discretely situated into the roof or wall
profile. Written approval must be obtained from the Design Review Coordinator prior to the
installation of any solar applications on the exterior of the home or within the Lot.

f)

Fixed awnings are not permitted. Retractable awnings may be permitted by the Design Review
Coordinator on a case-by-case basis. Awning colour must complement the colour of the home.

g)

No mechanical equipment may be located outside of the home unless it is located within the
Building Envelope and if so located, must be screened from view and located to minimize impact
on neighbouring Lots.

h)

No HVAC or mechanical equipment, including pool equipment, shall be located on any lot within 6
feet (1.8m) from the front corner(s) of the home or where it is visible from the front, flanking or
rear streets unless adequately screened.

i)

No in-window and thru-wall units air conditioning units are permitted. No HVAC equipment shall
be located on any lot within 6 feet (1.8m) from the front corner(s) of the home or where it is visible
from the front, flanking or rear streets unless adequately screened.

j)

Propane tanks must be located such that they are buried or fully screened by vegetation or other
materials consistent with complimenting the natural character of the lot.

Exterior Material and Colour Approval
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5.0

a)

Approval of all exterior building materials and colours is at the sole discretion of the Design Review
Coordinator.

b)

To avoid repetition, the colour scheme of previously approved neighbouring houses will be
considered when evaluating proposed colour schemes.

c)

The use of a specific colour on an existing residence shall not be considered precedence for its use
elsewhere within Marina Estates at Koocanusa Village.

d)

Each home will be considered individually on its own merits and in relation to neighbouring homes.

Landscape Guidelines
To enhance a settled appearance of the neighbourhood, all Owners are required to complete the
landscaping of the front yard, flanking yard (where applicable) and the first 6 feet of the side yard (measured
from the front corner of the house) within 6 months of completion of house construction unless weather
conditions make it impossible to do so. Landscaping of the entire lot must be completed within one year of
occupancy of the home.

5.1

5.2

5.3

Landscape Plantings
a)

All Lots shall be fully landscaped to the edge of the frontage road.

b)

Large sodded lawns will be permitted but must be mowed and maintained on a regular basis.

c)

Coniferous trees shall be minimum 2.4 meters height when planted. Deciduous tree shall be
minimum 50mm caliper when planted.

d)

The use of stone or wood mulches shall be limited to planting beds only. These materials are not
appropriate as landscaping in lieu of lawn or shrub planting. Stone may be utilized within the drip
edge of the home.

Swimming Pools, Hot Tubs and Water Features
a)

Swimming pools are not permitted. “Swimming pool” means any structure or construction
intended primarily for recreation that is or is capable of being filled with water to a depth of 2 feet
(600mm) or greater. A swimming pool does not include a factory built hot tub.

b)

Hot tubs must be situated in a manner that does not impact neighbouring views or impede on a
neighbour’s use and enjoyment of their property. A hot tub situated in a concealed location is
preferred.

c)

Water features may be permitted only with approval from the Design Review Coordinator. Water
features must recycle water and must be operated only when the home is being occupied. The
Design Review Coordinator may limit the size of a water feature to restrict water use.

Retaining Walls
a)

Where a retaining wall is required, efforts must be made to minimize the visual impact of the wall
by limiting height, utilizing suitable wall materials and creating opportunities for screening with
landscape treatments.
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5.4

5.5

b)

Retaining walls should not exceed an exposed height of 4 feet (1.2m) where visible from the front
or flanking streets. Higher walls will be allowed in areas not visible from any street. If a higher
grade is required to be retained, a stepped form is encouraged to reduce the visual mass of the
wall. When walls are stepped, the space between wall faces should be adequate to provide for a
functional planter.

c)

Wall materials should complement the character of the house. Natural dry stacked stone walls are
encouraged. Irregular dumped rock walls and non-faced cast in place concrete walls will not be
permitted. Retaining wall construction shall be to a high standard of workmanship and structural
integrity.

d)

Any Owner wanting to alter the existing grade on their lot is solely responsible for any and all
retaining required including engineering and compliance with municipal requirements. All
retaining wall construction must be contained within the lot lines and constructed in such a way
that there is no impact on neighbouring lots.

e)

Owners are encouraged to identify the need for retaining walls during the house and lot grading
design process. Details of any proposed walls must be shown on the plans and drawings submitted
to the Design Review Coordinator for approval. Owners are encouraged to consider the benefits
of constructing retaining walls early in the construction process to avoid possible issues with
restricted access and disturbance to neighbouring lots normally related with construction retaining
walls after the home is completed.

f)

Walls of pressure treated timber or railway ties are not permitted.

g)

All retaining walls must be constructed completely within the Building Envelope.

Fencing
a)

No fencing of any type is permitted within the front yard of a home. Side and rear yard fencing
must be set back from the back corner(s) of the home not less 6 feet (1.8m).

b)

All fencing shall be of standard design and shall be a maximum 4-foot-high. Fencing types may be
considered on an individual and site-specific basis with approval at the sole discretion of the Design
Review Consultant. No white fencing of any type will be permitted. No fencing of a solid panel
nature be approved.

Recreational Equipment and Facilities
a)

Recreational equipment and facilities such as large playground structures, tennis courts and other
sports courts are permitted only with approval from the Design Review Coordinator.

b)

All recreational equipment must be located within the Building Envelope in the rear yard of the
Lot.

c)

Gazebos and structures must be designed to complement the primary residence and be of similar
colours and materials.
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EXHIBIT F
Seller’s Representative: _________________________________________

Lot # _______

Buyer’s Representative: _________________________________________

Page 1 of _______

OFFER TO PURCHASE AND AGREEMENT OF SALE
MARINA ESTATES
Seller:
KV PROPERTIES INC.
PO Box 1799
Fernie, BC V0B 1M0

Seller’s Lawyers:
LEFFLER LAW OFFICE
1361 - 7th Ave
Fernie, BC V0B 1M0

(the “Seller”)

(the “Seller’s Lawyers”)

1.1 The Buyer(s):
Full name: ____________________________________ Full name: ______________________________________
Address: ____________________________________ Address: ______________________________________

Email:

____________________________________

______________________________________

____________________________________

______________________________________

____________________________________ Email:

______________________________________

Telephone: Hm: _______________________________ Telephone: Hm: _________________________________

Fax:
Occupation:

Wk: _______________________________

Wk: _________________________________

Wk:_______________________________ Fax:

Wk: _________________________________

_______________________________ Occupation:

_________________________________

(collectively, the “Buyer”)
____________________________________ [insert Buyer’s name] certifies to the Seller that the Buyer is
[or]
is not
a Canadian citizen or a permanent resident as defined in the Immigration and Refugee Protection Act.
____________________________________ [insert Buyer’s name] certifies to the Seller that the Buyer is
[or]
is not
a Canadian citizen or a permanent resident as defined in the Immigration and Refugee Protection Act.

Disclosure Statement Receipt
The Buyer hereby acknowledges receiving and having a reasonable opportunity prior to the execution of this
Agreement to read the Disclosure Statement dated March 10, 2021 and any amendments thereto (collectively, the
“Disclosure Statement”). The execution of this Agreement will constitute a receipt by the Buyer in respect of the
Disclosure Statement.
This Disclosure Statement relates to a development property that is not yet completed, and the Buyer
acknowledges that the information in section 7.2 of the Disclosure Statement regarding this Agreement has been
drawn to the Buyer’s attention.
_______________________________________
Buyer’s Signature

______________________________________
Buyer’s Signature
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Lot # _______
Page 2 of _______

1.2

Offer to Purchase. The Buyer hereby offers to purchase from the Seller (the “Offer”) Lot ______, to be
created from a subdivision plan registered in respect of the development known as “Marina Estates” (the
“Development”) over the lands legal described as Lot B, District Lot 10348 Kootenay District Plan
EPP101154 and as shown on the proposed subdivision plan attached as Schedule D (collectively, the
“Property”).

1.3

Purchase Price and Deposit. The purchase price (the “Purchase Price”) for the Property (not including GST
or
any
other
applicable
value
added
or
sales
tax)
is
____________________________________________________________________________
Dollars
$____________________________________________. The Purchase Price will be paid by the Buyer in
lawful money of Canada as follows:
a)

a deposit (the “Initial Deposit”), of not less than $10.00, accompanies
this Offer, which the Seller acknowledges by accepting this Offer;

$ ______________

b)

a deposit (the “Second Deposit”) of 10% of the Purchase Price (less
the Initial Deposit) payable within seven (7) days of the Seller
accepting this Offer;

$ ______________

(the Initial Deposit and the Second Deposit collectively, the
"Deposit"); and
d)

the balance of the Purchase Price, subject to adjustments described
herein, payable on the Completion Date (as defined in section 2 of
Schedule A).

$ ______________

All amounts comprising the Deposit will be payable by cheque, certified cheque or bank draft to "Leffler
Law Office, in trust".
1.4

Completion Date. The Buyer acknowledges that the Completion Date will be set by the Seller in accordance
with section 2 of Schedule A. The Seller presently anticipates the Completion Date will occur between May
1, 2021 to July 31, 2021, however, these are estimates only and the Seller does not guarantee the
Completion Date will occur within those dates. In no event will the Completion Date occur later than two
(2) years from the date the Seller accepts this Offer (the “Outside Completion Date”) unless otherwise
agreed to in writing by the Buyer and Seller.

1.5

Bare Land. The Buyer is purchasing bare land only with water and sewer services provided to the lot line of
the Property, and no further improvements. The Buyer agrees that the construction of a residential home
and all related improvements on the Property (collectively, the “Residential Home”) will be completed by
the Buyer after the Completion Date in accordance with the terms set out in Schedule F.

1.6

Buyer’s Lawyers: ________________________________________________________________________
(if not known at the time this Offer is made, the Buyer may confirm prior to the Completion Date).

1.7

Acceptance. This Offer is open for acceptance by the Seller on or before
___________________________________, 20_________ and upon acceptance, evidenced by the Seller
signing a copy of this Offer, there will be a binding agreement of purchase and sale of the Property (the
“Agreement”) for the Purchase Price on the terms and conditions herein contained.
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1.8

Additional Terms and Conditions. By signing below the Buyer acknowledges and agrees that they have read
and agree to the additional terms contained in Schedule A attached to this Agreement (and any other
Schedules attached to this Agreement) which form part of this Offer and, if accepted by the Seller, this
Agreement.

DATED at _______________________________ this ______ day of ________________________, 20_____.
[If Buyer is individual]
WITNESS:
Signature

Name of Witness
(AS TO ALL SIGNATURES)

)
)
)
)
)
)
)

(seal)
Buyer

(seal)
Buyer

[If Buyer is corporation]
_____________________________________________
[Corporate Name of Buyer]

Per: ______________________________________(seal)
Authorized Signatory

This Offer is accepted by the Seller at _____________________________, British Columbia this _________ day of
___________________________________, 20_______.

KV PROPERTIES INC.

Per: _________________________
Authorized Signatory
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SCHEDULE A
MARINA ESTATES
PRE-CONSTRUCTION CONTRACT
ADDITIONAL TERMS
I.

DEPOSIT, COMPLETION DATE, AND POSSESSION

1.

Deposit. The Buyer will pay the Initial Deposit to Leffler Law Office, in trust forthwith upon execution of
this Agreement by the Buyer. The Initial Deposit, and the balance of the Deposit, will be made by way of a
cheque, certified cheque, or bank draft payable to Leffler Law Office, in trust. No interest on the Deposit
will be paid or payable to the Buyer. In the event that the Seller fails to complete this transaction on the
Completion Date then the Deposit will be refunded forthwith to the Buyer in full satisfaction of any claims
the Buyer may have against the Seller.

2.

Completion Date. The Seller will give the Buyer written notice in accordance with section 23 below (the
“Closing Notice”) of the date the Seller expects both that the Property will be capable of being occupied and
that a transfer of the Property to the Buyer can be registered at the applicable Land Title Office (the
“Completion Date”). The Completion Date will be at least 14 days after the Closing Notice has been
delivered to the Buyer. Subject to the operation of sections 3 and 4, the completion of the purchase and
sale of the Property will take place on the Completion Date. In the event the applicable Land Title Office is
closed on the Completion Date, the Completion Date will be extended to the next day a transfer of the
Property to the Buyer can be registered in the applicable Land Title Office.

3.

Occupancy. If the Property is not capable of being conveyed on the Completion Date, then the Seller may
delay the Completion Date set out in section 2, as may also be extended by section 4, from time to time as
required by the Seller until the Property is capable of being conveyed by providing the Buyer, or the lawyer
or notary public appointed to represent the Buyer (the “Buyer’s Lawyers”), with at least 24 hours notice of
such delay and the new Completion Date. Whether the Property is capable of being conveyed refers to the
Property only and not to any other lot within the Development.

4.

Delay. If the Seller is delayed in completing the servicing of the Development, registering the subdivision
plan creating title to the Property, or in performing any other obligation under this Agreement by (a) reason
of unforeseen circumstances including earthquake, fire, explosion, accident, act of any government
authority, strike, lockout, inability to obtain or delay in obtaining any labour, materials or equipment, flood,
act of God, delay or failure by carriers or contractors, climatic conditions, or (b) by any other reason or
circumstance beyond the exclusive control of the Seller, then the time within which the Seller must do
anything in connection with this Agreement, and the Completion Date established in accordance with
sections 2 and 3, will be extended by the period equivalent to the period of such delay as set out in written
notice from the Seller to the Buyer, which notice will include the new extended Completion Date. For
greater clarity, delays in connection with public health declarations, COVID-19 quarantine order,
government agency slowdown or closures, and similar events are deemed to be circumstances beyond the
exclusive control of the Seller.
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Outside Completion Date. Notwithstanding sections 2, 3 and 4, if the Completion Date has not occurred
prior to the Outside Completion Date, and the Buyer and Seller have not entered into a written addendum
extending the Outside Completion Date, then this Agreement will be null and void, whereupon the Buyer
will be entitled to repayment of the Deposit and neither party will have any claim against the other party
under or in respect of this Agreement.

6.

Possession. The Buyer will have vacant possession of the Property on 12:01 a.m. Pacific time the day
following the Completion Date.

II.

CONVEYANCE

7.

Closing Documents. The Buyer will prepare the documents necessary to complete this transaction and will
deliver a Form A—Freehold Transfer (the “Form A Transfer”), statement of adjustments, and other
documents reasonably required by the Seller, to the Seller’s Lawyers in registerable form where necessary
at least five (5) days prior to the Completion Date (the “Closing Documents”). The Seller will not be required
to sign certificates containing additional representations and warranties not contained in this Agreement.
The Seller will not be required to close this transaction utilizing the CBA Standard Undertakings and may rely
on the closing procedures and undertakings required by the Seller’s Lawyers. The Buyer will bear all costs of
preparing and registering the Closing Documents and delivering the Purchase Price to the Seller. The Seller
will bear all costs of providing clear title to the Property.

8.

Title. On the Completion Date, the Seller will cause title in the Property to be transferred to the Buyer free
and clear of all registered liens, charges and encumbrances of any nature whatsoever (the “Charges”) save
and except:
(a) the exceptions listed in subsection 23(2) of the Land Title Act (British Columbia);
(b) the legal notations set out in the Disclosure Statement;
(c) the encumbrances and proposed encumbrances set out in the Disclosure Statement;
(d) any other easements, rights-of-way, and any development covenants or agreements in favour of
utilities, public authorities and other parties as required by them; and
(e) claims of builder’s liens if the Seller’s Lawyer has undertaken to remove same in accordance with
section 9 below;
(collectively, the “Permitted Encumbrances”)
and on or before the Completion Date, the Seller will have taken whatever steps are necessary in order to
obtain or make arrangements for any release or discharge of any registered Charges save and except the
Permitted Encumbrances.

9.

Seller’s Financing. The Buyer acknowledges and agrees that the Seller may be using the purchase monies
received from the Buyer to obtain a partial discharge of the Charges from the Property and that therefore
the Property may not be free and clear of the Charges on the Completion Date. The Buyer’s Lawyers will pay
the balance of the adjusted Purchase Price on the Completion Date to the Seller’s Lawyers in trust on their
undertaking to pay the amount required by the holder of the Charge to legally obligate the holder of the
Charge to provide the Seller’s Lawyers with a registrable partial discharge of such Charge as it relates to the
Property and to register the discharge of the Charge from title to the Property once received and, in the
case of a claim of builder’s lien on the Seller’s Lawyers’ undertaking to pay the amount sufficient to cause
same to be discharged within thirty (30) days after the Completion Date, or such later period of time as may
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be necessary in the circumstances provided the Seller is diligently proceeding to obtain such discharge
including by paying all or part of the Purchase Price received into court in exchange for a court order
ordering the release of the builder’s lien.
10.

Buyer’s Financing. If the Buyer is relying upon a new mortgage to finance the Purchase Price, the Buyer,
while still required to pay the balance of the adjusted Purchase Price on the Completion Date, may wait to
pay same until after the Form A Transfer and new mortgage documents have been lodged for registration at
the applicable Land Title Office but only if before such lodging against title to the Property, the Buyer has:
(a) deposited in trust with the Buyer’s Lawyers the cash balance of the Purchase Price not being financed
by the mortgage;
(b) fulfilled all the new mortgagee’s conditions for funding except lodging for registration the Form A
Transfer and the new mortgage; and
(c) made available to the Seller’s Lawyers the undertaking of the Buyer’s Lawyers to pay on the
Completion Date the balance of the adjusted Purchase Price upon the lodging of the Form A Transfer
and the new mortgage documents and the advance by the new mortgagee of the mortgage proceeds.

11.

Lien Holdback. That portion, if any, of the Purchase Price required by law to be held by the Buyer in respect
of potential builders’ lien claims (the “Lien Holdback”) will be paid to the Seller’s Lawyers on the Completion
Date. The Lien Holdback will be held by the Seller’s Lawyers, in trust, pursuant to the Builders Lien Act
(British Columbia), with interest, if any, for the benefit of the Seller, solely in respect of builders’ lien claims
registered in the applicable Land Title Office in connection with work done at the request of the Seller. The
Seller’s Lawyers are authorized to pay to the Seller, on the 56th day after the Completion Date (the “Lien
Holdback Release Date”) the Lien Holdback plus any interest earned less the amount representing builders’
lien claims filed against the Property. The Buyer or Buyer’s Lawyers are solely responsible to notify the
Seller’s Lawyers in writing of any builders lien claims filed against the Property by 1:00 p.m. Pacific time on
the Lien Holdback Release Date. The Buyer hereby authorizes the Seller and the Seller’s Lawyers to do all
things necessary to discharge any builders’ liens, including bringing court proceedings in the name of the
Buyer, provided that any such proceedings will be solely at the expense of the Seller.

12.

Time of the Essence. Time will be of the essence in this Agreement. The Buyer acknowledges and agrees
that unless all payments on account of the Purchase Price, together with all adjustments and other amounts
payable by the Buyer to the Seller are paid when due, the Seller may immediately terminate this Agreement
and in such event the Deposit will be immediately and absolutely forfeited to the Seller on account of
damages without prejudice to the Seller’s other remedies including a claim for additional damages. The
Buyer acknowledges and agrees that in such event the Deposit represents earnest money, and is not in the
nature of a penalty and the Buyer hereby irrevocably authorizes and directs the Seller’s Lawyer and any
lawyers, notaries public, or real estate agents holding any such Deposit to forthwith upon the request of the
Seller deliver such Deposit to the Seller in the event the Buyer defaults on its obligations as contemplated
under this section.

13.

Tender. Any documents to be tendered on the Buyer may be tendered on the Buyer or the Buyer’s Lawyers.
Any documents or money to be tendered on the Seller will be tendered, if money, by way of certified
cheque or bank draft and will be delivered at the Buyer’s expense to the Seller’s Lawyer.

14.

No Interest in Land. Neither this Agreement nor any interest in the Property created hereunder will be
registered in the applicable Land Title Office except for the Form A Transfer of the Property on the
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Completion Date. This Agreement creates contractual rights only between the Buyer and the Seller and not
an interest in land.

III.
15.

TAXES, ADJUSTMENTS, AND RISK

GST. The Purchase Price does not include GST or any other value-added tax. The Buyer will assume and pay
all applicable GST, and any other value-added tax in respect of this transaction, to the Seller on the
Completion Date and the Seller will be responsible for remitting the GST, and any other value-added tax, to
the applicable authority.

16.

Additional Taxes and Adjustments. The Purchase Price does not include any applicable real property taxes,
property transfer tax, or provincial sales tax and the Buyer agrees to assume and pay for all such applicable
taxes and rates, levies, local improvement assessments, utilities, and other such charges on the Completion
Date. All adjustments both incoming and outgoing of any nature whatsoever will be made as of the
Completion Date.

17.

Risk. The Property will be at the risk of the Seller until the Form A Transfer of the Property has been
accepted for registration in the applicable Land Title Office and thereafter at the risk of the Buyer.

IV.

DESCRIPTION OF PROPERTY

18.

Property. The Buyer acknowledges and agrees that (a) the Buyer is purchasing bare land only and the
Property includes water and sewerage services to the lot line of the Property and no further improvements,
(b) the Buyer has circled and initialed the Property as set out in Schedule D, (c) the Buyer is purchasing the
Property substantially in accordance with the subdivision plan attached to the Disclosure Statement, and (d)
in the event of any conflict or discrepancy between the Property as described in the proposed subdivision
plan, any Marketing Material (as defined in section 33), and the actual size, dimensions, or configuration of
the Property, as set out in final subdivision plan to be registered in respect of the Development, the final
subdivision plan will prevail and the Buyer will not be entitled to any compensation for such variations or
discrepancies.

19.

Service Facilities. The Buyer acknowledges and agrees that the Development, including the Property, may
include service facilities and equipment such as transformers, fire hydrants, underground pipes and
conduits, and other such facilities and equipment required by municipal authorities and any other authority
having jurisdiction over the Development. These service facilities will be located within the Property and
the Development as required by municipal authorities and any other government authorities having
jurisdiction or as recommended by the Seller’s consultants. The Buyer acknowledges and agrees that the
current plans for the Property and the Development may not indicate the location of all such service
facilities and the Seller reserves the right to relocate, add, and/or delete all or a portion of the service
facilities as is deemed necessary by the Seller, all without compensation to the Buyer.

20.

Civic Address. The civic address relating to the Property and the address assigned to the Development as of
the date hereof are subject to change at the discretion of the Seller all without compensation to the Buyer.

V.
21.

ASSIGNMENT

Assignment. The Buyer may only assign their interest in the Property or their rights under this Agreement or
direct the transfer of the Property to another or an additional party (each an “Assignment”) in accordance
with all of the following: (a) the Assignment must occur on or before a date that is as least thirty (30) days
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prior to the Completion Date; (b) the Buyer has paid the Deposit in accordance with this Agreement on or
before the date of the Assignment; (c) the Seller’s form of assignment agreement is used; (d) the Seller will
be entitled to any profit resulting from an Assignment of this Agreement by the Buyer (and any subsequent
assignee); and (e) the Buyer has obtained the Seller’s written consent to the Assignment, which consent
may be unreasonably withheld or subject to further conditions as determined by the Seller in its sole
discretion. If the conditions set out in this section are not satisfied then the Seller will not be required to
convey the Property on the Completion Date to anyone other than the Buyer named herein. In no event will
an Assignment release or discharge the Buyer from any of their obligations or liabilities to the Seller under
this Agreement.
22.

No Advertising. The Buyer will not advertise or solicit offers from the public with respect to the assignment
or resale of the Property or the Buyer’s rights under this Agreement prior to the Completion Date without
the prior written consent of the Seller, which consent may be unreasonably withheld.

VI.

MISCELLANEOUS

23.

Notice. Any notice, document or communication required or permitted to be given under this Agreement
will be in writing and either delivered by hand, transmitted by facsimile or electronic mail, or sent by
prepaid mail to the Seller or the Seller’s Lawyers or to the Buyer, or to the Buyer’s Lawyers, once appointed,
as the case may be. The time of giving such notice, document, or communication will be, if personally
delivered, when delivered, if sent by facsimile or by electronic mail, then on the day of transmission, and if
mailed, then on the third business day after the day of mailing.

24.

Non-Residency and Interest on the Deposit. If the Buyer is a non-resident of Canada as defined under the
Income Tax Act (Canada), the Buyer irrevocably authorizes the Seller’s Lawyers to remit directly to the
Receiver General for Canada such non-resident withholding tax in respect of interest earned on the Deposit
(if any) as may be required by the Income Tax Act (Canada).

25.

Authorization to Seller’s Lawyers. The Seller and the Buyer hereby irrevocably authorize the Seller’s
Lawyers:
(a) to deal with the Deposit and all interest earned thereon (if any) in accordance with the provisions of
this Agreement and the Real Estate Development Marketing Act (British Columbia); and
(b) to interplead the Deposit and all interest thereon (if any), at the expense of the party ultimately
determined to be entitled to such funds, should any dispute arise regarding the obligations of the
Seller’s Lawyers with respect to the Deposit.

26.

Privacy Consent. The Buyer consents to Seller’s realtor communicating directly with the Buyer, and consents
to the collection, use and disclosure of personal information contained in this Agreement and otherwise as
collected by or on behalf of the Seller and its agents, affiliates and service providers for the following
purposes:
(a) to complete the transaction contemplated by this Agreement;
(b) to engage in business transactions including securing financing for the construction of the
Development;
(c) to provide ongoing products and services to the Buyer;
(d) to market, sell, provide and inform the Buyer of the Seller’s products and services including
information about future projects;
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(e) as required by law; and
(f) for additional purposes identified when or before the information is collected.
27.

Miscellaneous. Where there is more than one Buyer, the obligations of the Buyer will be construed as joint
and several obligations. All words in this Agreement may be read and construed in the singular or plural,
masculine or feminine, or body corporate, as the context requires. All references to legislation in this
Agreement includes reference to such legislation as amended from time to time and any successor
legislation as amended from time to time. This Agreement may not be altered or amended except by an
amendment in writing signed by all parties. The Buyer and Seller agree that this Agreement will be governed
and construed in accordance with the laws of British Columbia. This Agreement will enure to the benefit of
and be binding on the parties hereto and their respective heirs, executors, administrators, successors and
permitted assigns.

28.

Entire Agreement. This Agreement constitutes the entire agreement between the Buyer and Seller with
respect to the purchase and sale of the Property and the Development. There are no oral or written
representations, warranties, terms, conditions or contracts or collateral representations, warranties, terms,
conditions or contracts, expressed or implied, statutory or otherwise applicable hereto, made by the Seller,
or the Seller’s agents or employees, or any other person on behalf of the Seller, including, without
limitation, arising out of any marketing material such as advertisements, brochures, models, floor plan
layouts, show room displays, photographs, illustrations, renderings, blogs, iPads (or other tablets), websites,
social media or any other electronic media including any simulated view or representation generated by a
computer simulator located in the presentation centre or any other marketing material in respect of the
Property or the Development (the “Marketing Material”) other than those contained in this Agreement
signed by all parties and in the Disclosure Statement.

29.

Survival. All of the Buyer's obligations which are intended to be performed after the Completion Date will
not merge on the Completion Date and will survive the completion of the sale of the Property to the Buyer
as contemplated herein until they have been fully satisfied.

30.

Execution by Electronic Means. This Agreement may be executed and delivered in counterpart and by
electronic means and, if so executed and delivered, will be as effective as an originally executed contract.

31.

Electronic Delivery of Disclosure Statement. As permitted by the Real Estate Development Marketing Act
(British Columbia) and the Electronic Transactions Act (British Columbia), the Buyer agrees to receiving from
the Seller a copy of the Disclosure Statement and all subsequent consolidations or amendments thereto by
electronic means including by email, the Seller’s or the Seller’s Lawyer’s website, or by a third party
internet-based host-site such as dropbox. The Buyer represents to the Seller that the Buyer gave their
written consent to the Seller to receive the Disclosure Statement electronically, if applicable, prior to the
execution of this Agreement.

32.

Execution of Schedules. The Buyer and Seller agree that the signature of the Buyer and Seller above will be
evidence of their agreement to the terms contained in this Schedule A, Schedule B, Schedule C, Schedule D,
Schedule E, Schedule F and any other Schedules or addenda forming part of this Agreement.
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33.

Domestic Power Holdback. In the event B.C. Hydro has not completed the work required to provide
domestic power to the lot line of the Property (the “B.C. Hydro Work”) on or before the Completion Date,
the Seller may require the Buyer to complete the purchase and sale of the Property on the Completion Date
provided that: (a) the Developer has paid all required design fees to B.C. Hydro to have the plans and
specifications for the B.C. Hydro Work approved by B.C. Hydro, (b) all site preparation work within the
Development required for the B.C. Hydro Work to proceed has been completed, and (c) the Buyer will be
permitted to retain a holdback of $20,000.00 from the Purchase Price (the “Domestic Power Holdback”)
until the earlier of (i) completion of the B.C. Hydro work and (ii) 120 calendar days from the Completion
Date. In the event (i) occurs, the Holdback will be promptly released to the Seller. In the event (ii) occurs,
the Holdback will be promptly released to the Buyer in full satisfaction of any claims the Buyer may have
against the Seller in connection with the B.C. Hydro Work and the Buyer will be permitted to complete the
B.C. Hydro Work at their cost. The Holdback will be held in the Buyer’s lawyer’s trust account until released
in accordance with the foregoing.
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SCHEDULE B
MARINA ESTATES
PRE-CONSTRUCTION CONTRACT
BUYER’S SUBJECT CONDITIONS
The Buyer’s obligation to carry out the agreements contemplated in this Agreement is conditional upon the
following:
(a)

On or before _______________________________ , the Buyer_______________________________

_____________________________________________________________________________________________
_____________________________________________________________________________________________
________________________________________________

(b)

(“Condition A”)

On or before _______________________________ , the Buyer_______________________________

_____________________________________________________________________________________________
_____________________________________________________________________________________________
________________________________________________

(c)

(“Condition B”)

On or before _______________________________ , the Buyer_______________________________

_____________________________________________________________________________________________
_____________________________________________________________________________________________
________________________________________________

(“Condition C”)

The above conditions are for the Buyer’s sole benefit and may be waived unilaterally by the Buyer at any time. If
the Buyer does not give the Seller notice of the satisfaction or waiver of the above conditions by the times and
dates so stated, the Buyer’s obligation to complete the purchase of the Property will be at an end, the Seller will
return to the Buyer the Deposit and this Agreement will be terminated without further recourse by either party. In
consideration of this Agreement, $10.00 non-refundable paid by the Buyer to the Seller and other good and
valuable consideration, the receipt and sufficiency of which is acknowledged by the Seller, the Seller agrees not to
revoke this Agreement while it remains subject to the foregoing conditions. The Parties agree that this Agreement
will become an unconditional contract for the purchase and sale of the Property forthwith upon the satisfaction or
waiver of the foregoing conditions.
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SCHEDULE C
MARINA ESTATES
PRE-CONSTRUCTION CONTRACT
REMOVAL OF BUYER’S SUBJECT CONDITIONS
The Buyer agrees that the following conditions listed on Schedule “B” have been waived or satisfied on or before
the date as indicated below:
(a) Condition A

_________________________
[insert date]

____________________________________
Buyer’s Signature

(b) Condition B

____________________________________
[description of condition]

____________________________________
Buyer’s Signature

__________________________
[insert date]

____________________________________
[description of condition]

____________________________________
Buyer’s Signature

____________________________________
Buyer’s Signature

(c) Condition C

__________________________
[insert date]

____________________________________
[description of condition]

____________________________________
Buyer’s Signature

____________________________________
Buyer’s Signature
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SCHEDULE D
MARINA ESTATES
PRE-CONSTRUCTION CONTRACT
PROPOSED SUBDIVISION PLAN
[attach plan and circle subject property]
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SCHEDULE E
MARINA ESTATES
PRE-CONSTRUCTION CONTRACT
ADDITIONAL ADDENDUM
Addendum Date:

_______________________________.

Addendum Number:

_________.

This Addendum is made further to the Agreement dated ______________________________, between
the Seller and ________________________________________________________________________
[insert Buyers names and addresses], and the parties hereby agree as follows:

_____________________________________________________________________________________
_____________________________________________________________________________________
_____________________________________________________________________________________
_____________________________________________________________________________________
_____________________________________________________________________________________
_____________________________________________________________________________________
_____________________________________________________________________________________
_____________________________________________________________________________________
_____________________________________________________________________________________
_____________________________________________________________________________________
_____________________________________________________________________________________
_____________________________________________________________________________________
_____________________________________________________________________________________
_____________________________________________________________________________________
_____________________________________________________________________________________
_____________________________________________________________________________________
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SCHEDULE F
MARINA ESTATES
PRE-CONSTRUCTION CONTRACT
CONSTRUCTION REQUIREMENTS
1.

Bare Land Only. The Buyer is purchasing bare land only with water and sewer services provided to the lot
line of the Property, and no further improvements.

2.

Construction. The Buyer agrees to construct the Residential Home on the Property in accordance with all
applicable zoning and building bylaws and regulations, the requirements of the Regional District of East
Kootenay, the Building Scheme and Design Guidelines (both as defined in the Disclosure Statement) and any
covenants registered on title to the Property (collectively, the “Construction Requirements”). The
Construction Requirements are incorporated by reference into this Agreement for the purposes
contemplated by this Schedule F.

3.

Design Review Coordinator. The Seller reserves the right to delegate to its affiliate, authorized agent, or
assignee (the “Design Review Coordinator”), the Seller’s approving authority under the Building Scheme
and Design Guidelines and references to the Seller’s approving authority in this Schedule F include
reference to the Design Review Coordinator.

4.

Design Review Fee. The Buyer agrees to comply with the Building Scheme and Design Guidelines and to
construct a Residential Home in accordance with the designs as represented in plans and specifications
prepared by the Buyer and presented to and approved by the Seller and within the timelines required by the
Building Scheme and Design Guidelines. The Buyer agrees that all requests for approval under the Design
Guidelines will be accompanied by a non-refundable design review fee of $1,250.00 (the “Design Review
Fee”).
The Design Review Fee will be paid by the Seller to the Design Review Coordinator in consideration of the
Design Review Coordinator performing one review of the Buyer’s proposed plans and specifications to
determine their overall compliance with the Building Scheme and Design Guidelines. If the initial plans and
specifications do not comply with the Building Scheme and Design Guidelines, the Design Review
Coordinator may charge an hourly rate (based on industry standard rates) for further review of subsequent
plans and specifications submitted for approval.
The Seller reserves the right to approve or reject a plan or design for any Residential Home as it deems
necessary for the better aesthetic appearance or function of the Development or for the better application
of the Building Scheme and Design Guidelines and the Buyer agrees to comply with the Seller’s decision with
respect to plans and specifications without the need for any compensation to the Buyer. The Buyer further
agrees that the approval is not a warranty as to the fitness of the Residential Home or its compliance with
applicable zoning and building bylaws and regulations, requirements of the Regional District of East
Kootenay, or covenants registered on title to the Property.
The Buyer will not change the plans or specifications once approved unless the Seller agrees. Any cost or
expense to the Seller or the Design Review Coordinator associated with any changes to the approved plans
or specifications requested by the Buyer will be paid for by the Buyer, including the cost of the Design
Review Coordinator’s time based on industry standard rates.
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5.

Neat and Tidy Condition: The Buyer agrees, at all times, to maintain the Property (and adjacent lands) in a
neat and tidy condition during construction. The Buyer further agrees that until a Residential Home has
been constructed on the Property, the Property will not be used for the storage of any materials
whatsoever, whether natural or man-made including without limitation wood, stone, gravel, earth, building
materials, trailers, mobile homes, recreation vehicles or boats PROVIDED that this restriction will not
prohibit the Buyer from keeping building materials, trailers or related storage facilities on the Property
during construction of the Buyer’s Residential Home on the Property so long as they are being used in the
course of construction of such home. Should the Buyer fail to regularly maintain the Property as herein
provided within seven (7) days of delivery of a request from the Seller to do so, the Seller may, at its option,
cause such work to be carried out, the cost of which will be a debt owed by Buyer to the Seller.

6.

Contractor Obligations: The Buyer agrees to include as part of any contract with its construction and
landscaping contractors the following requirements:
a)

Comply with all applicable laws, rules and regulations when undertaking construction activities
on the Property, including those of WorkSafe BC, the Technical Safety BC, the Regional District of
East Kootenay, and any other regulatory body having jurisdiction over construction activities on
the Property.

b)

Maintain property and general liability insurance in an amount not less than $2,000,000.00 per
occurrence.

c)

Work within the stated boundaries of the Property.

d)

Maintain a clean, litter-free construction site with no safety hazards and remove all trash and
waste from the site on a regular basis.

e)

Provide a self contained temporary washroom facility on the Property.

f)

Ensure no damage to the adjacent land or landscaping and make good all damage caused to
adjacent property and to completed work of the contractor and of others.

The Buyer further agrees to accept responsibility for the breach of any such terms by its construction and
landscaping contractors.
7.

Assumption Agreement: The Buyer agrees that if the Buyer sells or transfers the Property to any other
person or entity (a “Transferee”) prior to the Residential Home being substantially complete in accordance
with the terms provided for herein, the Buyer will deliver to the Seller an agreement in the Seller’s standard
form executed by the Transferee pursuant to which the Transferee agrees to be bound by and assume the
Buyer's construction obligations contained herein.

MARINA ESTATES - PRE-CONSTRUCTION PURCHASE CONTRACT: SCHEDULE F (MARCH 2021)
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EXHIBIT G

SUMMARY OF LEGAL NOTATIONS AND ENCUMBRANCES
The following legal notations and charges will be registered against titles to the Lands (as defined in the
Disclosure Statement) and are all “permitted encumbrances” for the purposes of, and subject to, the
Purchase Agreement (as defined in the Disclosure Statement).
LEGAL NOTATIONS:
Easement
CA2648356

Hereto is annexed Easement CA2648356 over Lot 1 Plan EPP14443
Servient Tenement cancelled as to Strata Lots 1 to 122 inclusive Strata
Plan EPS771 by CA2652035, 2011-07-11
This Easement is a reciprocal easement in favour of the owner of Lot 2,
Plan EPP14443, to permit access over common pathways and roadways
which may be constructed in the Community.

Easement
CA2648358

Hereto is annexed Easement CA2648358 over Lot 3 Plan EPP14443

Easement
CA2648359

Hereto is annexed Easement CA2648359 over Lot 4 Plan EPP14443

This Easement is a reciprocal easement in favour of the owner of Lot 2,
Plan EPP14443, to permit access over common pathways and roadways
which may be constructed in the Community.

This Easement is a reciprocal easement in favour of the owner of Lot 2,
Plan EPP14443, to permit access over common pathways and roadways
which may be constructed in the Community.

CHARGES, LIENS AND INTERESTS:
Easement
CA2648357

Registered July 10, 2012- appurtenant to Lots 1, 2 and 4 Plan EPP14443

Rent Charge CA2651891

Registered July 11, 2012 in favour of Koocanusa Village Community
Association

This Easement is a reciprocal easement in favour of the owner of Lots 1, 3
and 4 Plan EPP14443, to permit access over common pathways and
roadways which may be constructed in the Community.

This rent charge requires each owner to become a member of the
Community Association, and pay each year the greater of $1.00 and such
additional amount that may be imposed from time to time by the
Community Association in accordance with the Community Association’s
annual budgets. The Community Association fees are intended to be used
in furtherance of the Community Association’s purposes, as set out in
Exhibit A.
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CHARGES, LIENS AND INTERESTS:
Statutory Right of Way
CA2620470

Registered on June 26, 2012 in favour of Her Majesty The Queen in Right
of British Columbia as represented by the Minister of Transportation and
Infrastructure
This Statutory Right of Way provides access to Lot 1, District Lot 10348 for
the purposes of facilitating seasonal boat launching and retrieval to and
upon the surface of Lake Koocanusa.

Statutory Right of Way
CA2652033

Registered July 11, 2012 in favour of 0938534 B.C. Ltd. (the Water Utility)

Statutory Right of Way
CA2652034

Registered July 11, 2012 in favour of 0938522 B.C. Ltd. (the Sewer Utility)

This Statutory Right of Way provides the right for 0938534 B.C. Ltd. to
install and maintain a water system on Lot 2, Plan EPP14443.

This Statutory Right of Way provides for the installation of sewer, power,
propane, telecommunication and cable systems and utilities on Lot 2, Plan
EPP14443.

Statutory Right of Way
CA3563591 and
CA3563592

Registered January 24, 2014 in favour of British Columbia Hydro and
Power Authority and Telus Communications Inc. respectively.

Mortgage
CA7663643

Registered August 1, 2019 in favour of 1213904 B.C. Ltd.

Assignment of Rents
CA7663644

Registered August 1, 2019 in favour of 1213904 B.C. Ltd.

Covenant CA8309521

Registered July 20, 2020 in favour of the Regional District of East
Kootenay (“RDEK”).

Covenant CA8309525

1377916-2

This Statutory Right of Way grants BC Hydro and Power Authority and
Telus Communications Inc. the right to install and maintain electrical and
telecommunication utilities together with underground lines, cables,
conduits, and ancillary works and equipment.

This covenant prohibits constructing or placing any buildings or structures
on the Land until a current Certificate of Public Convenience and
Necessity for the Community Water System servicing the Land is provided
to the RDEK.
Registered July 20, 2020 in favour of the Regional District of East
Kootenay and Her Majesty the Queen in Right of the Province of British
Columbia, as represented by the Minister of Transportation and
Infrastructure.
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CHARGES, LIENS AND INTERESTS:
This covenant prohibits development of any kind on the lands unless
performed in accordance with the covenant and the geotechnical report
attached as a schedule to the covenant.
Priority Agreement
CA8309522

Registered July 20, 2020

Priority Agreement
CA8309524

Registered July 20, 2020

Granting Covenant CA8309521 priority over Statutory Right of Way
CA2651891

Granting Covenant CA8309521 priority over Mortgage CA7663643 and
Assignment of Rents CA7663644

Priority Agreement
CA8309526

Registered July 20, 2020

Priority Agreement
CA8309528

Registered July 20, 2020

1377916-2

Granting Covenant CA8309525 priority over Statutory Right of Way
CA2651891

Granting Covenant CA8309525 priority over Mortgage CA7663643 and
Assignment of Rents CA7663644
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TERMS OF INSTRUMENT - PART TWO
RENT CHARGE
BETWEEN:
KV PROPERTIES INC.
(the “Transferor”)
AND:
0938534 B.C. Ltd. (Inc. No.:BC0938534)
(the “Transferee”)
BACKGROUND
A.

The Transferor is the registered owner of the Lands as hereafter defined.

B.

The Transferee has been incorporated for the purpose of maintaining and operating a
Waterworks System which will provide service to the Lands.

C.

The Transferee is a water utility within the meaning of the Water Utility Act (British Columbia),
and is therefore subject to regulation by the Comptroller of Water Rights in all matters including
Tariff rules, rates and charges.

D.

The Transferee has been granted a Certificate of Public Convenience and Necessity (CPCN) by the
Comptroller of Water Rights of the Province of British Columbia to operate a waterworks system.

E.

The Transferee has installed a Waterworks System to service the Lands in accordance with the
CPCN and filed water Tariff.

F.

The Transferor must pay an annual water availability of service charge being the Annual Fee for
the Lands in the future and for any Future Lot or Lots until such time as the Transferor shall make
application to connect the Lands or any Future Lot or Lots to the Waterworks System operated by
the Transferee and thereafter, the Transferor shall pay to the Transferee the greater of the
Annual Fee and the User Charge determined and set in accordance with the Tariff filed by the
Transferee.

G.

The Transferor has agreed to grant to the Transferee a yearly Rent Charge against the Lands and
any Future Lot or Lots to secure the Annual Fee.
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AGREEMENTS
In consideration of the premises and other good and valuable considerations, the receipt and sufficiency
of which each party acknowledges the parties agree as follows including under section 219 of the Land
Title Act (British Columbia):
1.

Defined Terms
In this Agreement:
(a)

“Agreement” means this agreement as it may be amended or supplemented from time
to time;

(b)

“Annual Fee” means the annual water availability of service charge (rent charge)
payable to the Transferee for the Lands or any Future Lot or Lots and determined in
accordance with Section 3 hereof;

(c)

“Business Day” means any day from Monday to Friday, inclusive, except for any day that
is a statutory holiday in British Columbia;

(d)

“Comptroller of Water Rights” means the comptroller of water rights appointed
pursuant to the Water Utility Act (British Columbia) and the Utilities Commission Act
(British Columbia);

(e)

“Future Lot” or “Lots” means in the singular or plural, any one or more of any portion of
the Lands now, or at any time hereafter, constituting a single legally subdivided area in
accordance with the requirements of the Land Title Act (British Columbia) or the Strata
Property Act (British Columbia) and includes, without limitation, strata lots and air space
parcels;

(f)

“Lands” means those lands and premises defined in Item 2 of the Form C General
Instrument – Part 1, of which this Agreement forms part;

(g)

“Tariff” means the latest water tariff applicable to the Lands and filed by the Transferee
with the Comptroller of Water Rights with respect to the water tariff which is available
for inspection at the Transferee’s office;

(h)

“Waterworks System” means the works and system installed or to be installed by the
Transferee for the provision of water services to the Lands;

(i)

“User Charge” means utility customer rates based on the Tariff for those connected and
receiving water service.
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2.

Grant
The Transferor hereby grants to the Transferee for the term of infinite years a yearly rent charge
over the Lands in the amount of the Annual Fee payable in respect of the Lands and every Future
Lot or Lots which may be created by a further subdivision of the Lands and which rent charge shall
be deemed to accrue from day to day but shall be:

3.

(a)

paid in advance in installments according to the Transferee’s Billing and Payment
Section and Availability of Service (Rent Charge) Schedule of its filed Tariff, and

(b)

no longer applicable once a customer has received approval to connect to the
Transferee’s Waterworks System, has passed inspection and has been accepted by the
Transferee as a customer. A pro-rated refund of the rent charge will be credited to the
customer’s account, if applicable.

Annual Fee
The Annual Fee shall be in accordance with the Transferee’s filed Tariff.

4.

Application of User Charge
Upon the Transferor making application to the Transferee to connect the Lands to the Waterworks
System and upon the Transferor paying the User Charge in accordance with the filed Tariff from
time to time, then the rent charge shall abate against the Lands to the extent of and in the
amount of the User Charge which is paid in accordance with the Tariff PROVIDED HOWEVER that
the Transferor has paid all arrears and interest owing to the Transferee including amounts owing
under the rent charge.

5.

Arrears
Any arrears of rent charge shall bear interest from the due date until payment at a rate of 18% per
annum accruing daily, and shall be a charge upon the Lands or Future Lot or Lots in question in the
same manner as the rent charge hereby charged on the Lands.

6.

Changes in Rates
The Transferor covenants and agrees with the Transferee that a copy of this rent charge shall be
filed with the approved Tariff of the Transferee and that the amount of the rent charge and any
arrears stated herein may be amended by order of the Comptroller of Water Rights in the manner
provided for the fixing of rates under the Water Utility Act (British Columbia).
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7.

Burden of Rent Charge
The Transferor covenants and agrees with the Transferee that the Transferor and all persons
deriving title from the Transferor will at all times pay to the Transferee the rent charge at the
times and in the manner herein provided for payment, and the rent charge shall be a burden upon
and run with the Lands and each and every part into which the Lands may be subdivided.

8.

Rights to Distrain
If default shall be made in payment of the rent charge or any part thereof, or interest, for a period
of 60 days after the time for payment, then at any time thereafter in addition to any other
remedies available to the Transferee in law, the Transferee may enter upon the Lands or any
Future Lot or Lots and distrain for the installment or installments in arrears and to take, lead,
drive, carry away and impound the distrained goods and chattels until the rent charge and the
arrears and interest thereof if any, together with all costs and charges incurred by such distress or
in obtaining payment of the rent charge shall be fully paid and satisfied.

9.

Power of Sale
If the Transferor is in default of any payment hereby secured for a period of 180 days or more, the
Transferee may immediately sell and dispose of the Lands or any Future Lot or Lots either by
public auction or by private contract as the Transferee shall deem fit and proper and may rescind
or vary any contract for the sale and resale without being responsible for any loss occasioned
thereby and may convey and assure the same to the purchaser in fee simple and the Transferor
hereby constitutes the Transferee, its successors and assigns, the attorney or attorneys
irrevocable by death, infirmity or otherwise, of the Transferor, its heirs, executors or assigns, to
make such conveyance or conveyances, PROVIDED HOWEVER that such power of sale shall not be
exercised until after one month’s previous notice in writing shall have been given to the
Transferor either by delivery to the Transferor or by delivery to an adult person upon the Lands or
any Future Lot or Lots or if vacant, by substitute service in the manner allowed under the Supreme
Court Rules of the Province of British Columbia, upon the further proviso that the Transferor does
not, before the making of the sale, pay the amount in default with interest thereon and the costs
of any such notice and the proceedings of the sale and the further proviso that no legal
proceedings shall be commenced in any court seeking any remedy against the Lands or any Future
Lot or Lots without written consent of the Comptroller of Water Rights.

10.

No Duty to Inquire
It is further agreed that notwithstanding the absolute disposition of the Lands or any Future Lot or
Lots upon default, the rent charge shall survive and the purchaser in fee simple shall be subject to
the terms of this Agreement, provided that no purchaser shall be bound to inquire whether any
installment or installments of the rent charge is or are in arrears or as to the impropriety of
irregularity of such sale and it shall, as regards to the purchasers or purchasers, be deemed within
the powers hereby granted and be valid accordingly, and the remedy (if any) of the Transferor in
respect of any impropriety or irregularity in such sale shall be in damages only and the purchaser
or purchasers on the sale shall not be required to see the application of the proceeds of the sale
or be accountable for any loss, misappropriation thereof.
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11.

Application of Funds
The monies realized by reason of the exercise of the power of sale shall be applied by the
Transferee firstly in payment of expenses incurred in and about such sale or otherwise in relation
to the Lands and then, in and towards satisfaction of the monies for the time being owing upon
the security granted by these presents and then to pay the surplus, if any, the Transferor or as the
Transferor may direct.

12.

Further Rights of Transferee
It is further agreed that, notwithstanding the foregoing provisions for enforcement of the
payments due herein, the Transferee, at its option, may bring or take legal action for payment in
any court of competent jurisdiction.

13.

Transfer to Taxing Authority
In the event that the Waterworks System operated by the Transferee shall at any time be taken
over, transferred to or operated by any public authority having statutory taxing powers with
respect to the Waterworks System, the Transferee shall release the Lands from the rent charge
provided that the rent charge and all arrears and interest are paid in full to the date of release.

14.

Priority
The Transferor will do or cause to be done at its expense all acts necessary for the Transferee to
gain in priority for this rent charge over all liens, charges and encumbrances which are or may be
registered against the Lands.

15.

Enurement
It is hereby agreed that these presents and everything herein contained shall enure to the benefit
of and be binding upon the parties hereto and their heirs, executors, administrators and assigns,
respectively.

16.

Release
Except for the provisions of Clause 13, the Transferee shall not release the Lands from the rent
charge without the approval of the Comptroller of Water Rights.

17.

Charge on Lands
The covenants of the Transferor contained herein will be personal and binding upon the
Transferor in respect of the Lands and each and every Future Lot or Lots only during the
Transferor`s ownership of any interest in such Lands or Future lot or Lots but the Lands or Future
Lot or Lots in question will nevertheless be and remain charged herewith.
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18.

No Waiver
Waiver of any default by either party shall not be deemed to be a waiver of any subsequent
default by that party.

19.

Governing Law
This Agreement shall be governed and construed in accordance with the laws in force in the
Province of British Columbia.

20.

Severability
If any action, subsection, sentence, clause or phrase in this Agreement is for any reason held to be
invalid by the decision of a court of competent jurisdiction, the invalid portion shall be severed
and the provision that is invalid shall not affect the validity of the remainder of this Agreement.

21.

Related Parties
Every reference to each party is deemed to include the heirs, executors, administrators,
successors, assigns, employees, agents, officers and invitees of such part where the context so
requires or allows.

TO EVIDENCE THEIR AGREEMENT each of the parties has executed this Agreement to be effective as of
the date set out above by executing item 8 of the Form C – General Instrument Part 1.

1423268-1

EXHIBIT I
Page 18
CONSENT AND PRIORITY AGREEMENT
WHEREAS KOOCANUSA VILLAGE COMMUNITY ASSOCIATION (Inc. No.S0060030) (the "Chargeholder") is
the holder of a Rent Charge (the “Charge”) encumbering the lands (the “Lands”) described in item 2 of
the Land Title Act Form C attached hereto, which was registered in the Nelson Land Title Office under
instrument number CA2651891.
THEREFORE THIS CONSENT AND PRIORITY AGREEMENT WITNESSETH THAT in consideration of the sum
of ONE DOLLAR ($1.00) of lawful money of Canada and other good and valuable consideration paid by
the Transferee described in item 6 of Part 1 of the Form C to the Chargeholder, receipt and sufficiency
whereof are hereby acknowledged, the Chargeholder hereby:
1. consents to the granting and registration of the Rent Charge attached hereto (the “Rent
Charge”) and the Chargeholder hereby agrees that the Rent Charge will be binding upon its
interest in and to the lands; and
2. grants to the transferee described in item 6 of the Land Title Act Form C attached hereto priority
for the Rent Charge over the Chargeholder's right, title and interest in and to the Lands, and the
Chargeholder does hereby postpone the Charge and all of its right, title and interest thereunder
to the Rent Charge as if the Rent Charge had been executed, delivered and registered prior to
the execution, delivery and registration of the Charge.
IN WITNESS WHEREOF the Chargeholder has duly executed this Consent and Priority Agreement by
executing the Land Title Act Form C above which is attached hereto and forms part of this Agreement.
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CONSENT AND PRIORITY AGREEMENT
WHEREAS 1213904 B.C. LTD. (Inc. No. BC1213904) (the "Chargeholder") is the holder of a Mortgage and
Assignment of Rents (collectively called the “Charges”) encumbering the lands (the “Lands”) described
in item 2 of the Land Title Act Form C attached hereto, which were registered in the Nelson Land Title
Office under instrument numbers CA7663643 and CA7663644 respectively.
THEREFORE THIS CONSENT AND PRIORITY AGREEMENT WITNESSETH THAT in consideration of the sum
of ONE DOLLAR ($1.00) of lawful money of Canada and other good and valuable consideration paid by
the Transferee described in item 6 of Part 1 of the Form C to the Chargeholder, receipt and sufficiency
whereof are hereby acknowledged, the Chargeholder hereby:
1. consents to the granting and registration of the Rent Charge attached hereto (the “Rent
Charge”) and the Chargeholder hereby agrees that the Rent Charge will be binding upon its
interest in and to the Lands; and
2. grants to the transferee described in item 6 of the Land Title Act Form C attached hereto priority
for the Rent Charge over the Chargeholder's right, title and interest in and to the Lands, and the
Chargeholder does hereby postpone the Charges and all of its right, title and interest
thereunder to the Rent Charge as if the Rent Charge had been executed, delivered and
registered prior to the execution, delivery and registration of the Charges.
IN WITNESS WHEREOF the Chargeholder has executed and delivered this Consent and Priority
Agreement by executing the Land Title Act Form C above which is attached hereto and forms part of this
Agreement.
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TERMS OF INSTRUMENT - PART TWO
RENT CHARGE
BETWEEN:
KV PROPERTIES INC.
(the “Transferor”)
AND:
0938522 B.C. Ltd. (Inc. No.:BC0938522)
(the “Transferee”)
BACKGROUND
A.

The Transferor is the registered owner of the Lands as hereafter defined.

B.

The Transferee has been incorporated for the purpose of maintaining and operating a Sewer
System which will provide service to the Lands;

C.

The Transferee is a sewer utility company and is registered to accept Statutory Right of Ways in
the Lake Koocanusa area of British Columbia;

D.

The Transferee has agreed to construct and maintain the Sewer System in order to provide service
to the Lands in the future and to any Future Lot or Lots (as hereafter defined) created by a further
subdivision of the Lands, upon the condition that the Transferor will pay an annual sewer
availability of service charge being the Annual Fee herein described for the Lands and any Future
Lot or Lots, until such time as the Transferor applies to connect the Lands or any Future Lot or
Lots to the Sewer System operated by the Transferee and thereafter the Transferor shall pay to
the Transferee the greater of the Annual Fee and the Sewer Users’ Charge determined and in
accordance with the Transferee’s rates then in effect; and

E.

The Transferor has agreed to grant to the Transferee a yearly rent charge against the Lands to
secure the obligations hereunder.

AGREEMENTS
In consideration of the premises and other good and valuable considerations, the receipt and sufficiency
of which each party acknowledges the parties agree as follows including under section 219 of the Land
Title Act (British Columbia):
1.

Defined Terms
In this Agreement:
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2.

(a)

“Agreement” means this agreement as it may be amended or supplemented from time
to time;

(b)

“Annual Fee” means the annual sewer availability of service charge for the Lands and
any Future Lot or Lots determined in accordance with section 3 hereof;

(c)

“Business Day” means any day from Monday to Friday, inclusive, except for any day that
is a statutory holiday in British Columbia;

(d)

“Future Lot or Lots” means in the singular or plural, any one or more of any portion of
the Lands now, or at any time hereafter, constituting a single legally subdivided area in
accordance with the requirements of the Land Title Act (British Columbia) or the Strata
Property Act (British Columbia) and includes, without limitation, strata lots and air space
parcels;

(e)

“Lands” means those lands and premises defined in Item 2 of the Form C General
Instrument – Part 1, of which this Agreement forms part;

(f)

“Sewer Users’ Charge” means the rates of the Transferee for those connected to and
receiving services from the Sewer System; and

(g)

“Sewer System” means the works and system installed or to be installed by the
Transferee for the provision of sewer services to the Lands;

Grant
The Transferor hereby grants to the Transferee for a term of forty (40) years a yearly rent charge
over the Lands in the amount of the Annual Fee payable in respect of the Lands and every Future
Lot or Lots which may be created by a further subdivision of the Lands and which rent charge shall
be deemed to accrue from day to day but shall be paid in one installment on January 1st of each
year. The Annual Fee shall become payable the 1st day of the month following registration of this
instrument and continuing during any period that the Transferee provides sewer service to the
Lands or any Future Lot or Lots. In the year of registration, the Annual Fee shall be determined by
prorating the total Annual Fee by the number of calendar days remaining in the year.

3.

Annual Fee
The Annual Fee shall be the sum of which is imposed from time to time by the Transferee in the
manner provided for fixing of such rates and as notified by the Transferee from time to time to the
Transferor.

4.

Application of User Charge
Upon the Transferor making application to the Transferee to connect the Lands or any Future Lot
or Lots to the Sewer System and upon the Transferor paying the Sewer Users’ Charge in
accordance with the rates from time to time issued by the Transferee, then the rent charge shall
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abate against the Lands or Future Lot or Lots in question for as long as the Sewer Users’ Charge is
paid in accordance with the Transferee’s tariff PROVIDED HOWEVER that the Transferor has paid
all arrears and interest owing to the Transferee including amounts owing under the rent charge
accrued to the date of the application for connection.
5.

Arrears
Any arrears of rent charge shall bear interest from the due date until payment at a rate of
eighteen percent (18%) per annum accruing on a daily basis, and shall be a charge upon the Lands
or Future Lot or Lots in question in the same manner as the rent charge.

6.

Burden of Rent Charge
The Transferor covenants and agrees with the Transferee that the Transferor and all persons
deriving title from the Transferor will, at all times, pay to the Transferee the rent charge at the
times and in the manner herein provided for payment, and the rent charge shall be a burden upon
and run with the Lands and each and every part into which the Lands may be subdivided.

7.

Remedies on Default
(a)

(b)

1445419-1

If default shall be made in payment of the rent charge or any part thereof, or interest
with respect to the Lands or any Future Lot or Lots, for a period of sixty (60) days from
the time for payment, then in addition to any other remedies available to the Transferee
in law, the Transferee may:
(i)

cease the provision of sewer services to the Lands or Future Lot or Lots in
default; and

(ii)

enter upon the Lands or Future Lot or Lots in default and distrain for the
amount of the arrears, including interest, and take, carry away, impound, hold
and keep the distrained goods and chattels until the arrears and interest
thereon, together with all costs and charges incurred by the Transferee in
carrying out such distraint proceedings, have been fully paid and satisfied;

If default shall be made in payment of the rent charge or any part thereof, or interest
with respect to the Lands or any Future Lot or Lots, for a period of one hundred and
eighty (180) days or more after the time for payment, the Transferee may immediately
sell and dispose of the Lands or Future Lot or Lots in default either by public auction or
by private contract as the Transferee shall deem fit and proper and may buy in, rescind
or vary any contract for the sale and resale without being responsible for any loss
occasioned thereby and may convey and assure the same to the purchaser in fee simple,
and the Transferor hereby constitutes the Transferee, its successors and assigns, the
attorney or attorneys irrevocable by death or otherwise, of the Transferor, its heirs,
executors, successors or assigns to make such conveyance or conveyances, PROVIDED
HOWEVER that such power of sale shall not be exercised until after one month’s
previous notice in writing of such sale shall have been given to the transferor or owner
from time to time of the Lands or Future Lot or Lots in default, either by delivery to the
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Transferor or then current owner of the Lands or Future Lot or Lots in default or by
delivery to an adult person upon the Lands or Future Lot or Lots in default or, if vacant,
by substitute service in the manner allowed under the Supreme Court Rules of the
Province of British Columbia, upon the further proviso that the Transferor or the current
owner of the Lands or Future Lot or Lots in question does not, before the making of the
sale, pay the amount in default with interest thereon and the costs of any such notice
and the proceedings of the sale.
8.

Further Rights of the Transferee
Notwithstanding the provisions of paragraph 7, the Transferee may, at its option, take all such
other remedies in contract or otherwise that may be available to it.

9.

No Duty to Inquire
It is further agreed that notwithstanding the absolute disposition pursuant to subsection 7(b)
hereof of the Lands or any Future Lot or Lots in default, the rent charge shall survive and the
purchaser in fee simple shall be subject to the terms of this Agreement, provided that no
purchaser shall be bound to inquire whether any installment or installments of the rent charge is
or are in arrears or as to the impropriety of irregularity of such sale and it shall, as regards to the
purchasers or purchasers, be deemed within the powers hereby granted and be valid accordingly,
and the remedy (if any) of the Transferor in respect of any impropriety or irregularity in such sale
shall be in damages only and the purchaser or purchasers on the sale shall not be required to see
the application of the proceeds of the sale or be accountable for any loss, misappropriation or
misapplication thereof.

10.

Application of Funds
The monies realized by reason of the exercise of the power of sale pursuant to subsection 7(b)
shall be applied by the Transferee firstly in payment of expenses incurred in and about such sale
or otherwise in relation to the Lands or Future Lot or Lots and then, in and towards satisfaction of
the monies for the time being owing upon the security granted by these presents and then to pay
the surplus, if any, to the Transferor or as the Transferor may direct.

11.

Debt Action
Notwithstanding the remedies available to the Transferee in section 7 hereof, the Transferee may,
at its option, treat any arrears of rent charge or interest as a simple debt obligation, and may take
legal action for payment of same in any court of competent jurisdiction. Any cost incurred by the
Transferee to enforce payment of any rent charge (including legal fees and disbursements on a
solicitor and client basis) will be a charge on the defaulting Lands or Future Lot or Lots in question
in the same manner as the yearly rent charge.

12.

Transfer to Taxing Authority
In the event that the Sewer System operated by the Transferee shall at any time be taken over,
transferred to or operated by any public authority having statutory taxing powers with respect to
the Sewer System, the Transferee shall release the Lands and any Future Lot or Lots from the rent
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charge, provided that the rent charge and all arrears and interest with respect to the Lands or
Future Lot or Lots are paid in full to the date of release.
13.

Priority
The Transferor will do or cause to be done at its expense all acts necessary for the Transferee to
gain in priority for this rent charge over all liens, charges and encumbrances which are or may be
registered against the Lands or any Future Lot or Lots.

14.

Enurement
It is hereby agreed that these presents and everything herein contained shall enure to the benefit
of and be binding upon the parties hereto and their heirs, executors, administrators and assigns,
respectively.

15.

Charge on Lands
The covenants of the Transferor contained herein will be personal and binding upon the
Transferor in respect of the Lands and each and every Future Lot or Lots into which the Lands may
be further subdivided only during the Transferor’s ownership of any interest in such Lands or
Future Lot or Lots but the Lands or Future Lot or Lots in question will nevertheless be and remain
charged herewith.

16.

No Waiver
Waiver of any default by either party shall not be deemed to be a waiver of any subsequent
default by that party.

17.

Governing Law
This Agreement shall be governed and construed in accordance with the laws in force in the
Province of British Columbia.

18.

Act Reasonably
The parties shall, at all times, be reasonable in exercising their rights, forming their opinions and
performing their duties hereunder.

19.

Severability
If any action, subsection, sentence, clause or phrase in this Agreement is for any reason held to be
invalid by the decision of a court of competent jurisdiction, the invalid portion shall be severed
and the provision that is invalid shall not affect the validity of the remainder of this Agreement.
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20.

Related Parties
Every reference to each party is deemed to include the heirs, executors, administrators,
successors, assigns, employees, agents, officers and invitees of such part where the context so
requires or allows.

TO EVIDENCE THEIR AGREEMENT each of the parties has executed this Agreement to be effective as of
the date set out above by executing item 8 of the Form C – General Instrument Part 1.

1445419-1
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CONSENT AND PRIORITY AGREEMENT
WHEREAS KOOCANUSA VILLAGE COMMUNITY ASSOCIATION (Inc. No.S0060030) (the "Chargeholder") is
the holder of a Rent Charge (the “Charge”) encumbering the lands (the “Lands”) described in item 2 of
the Land Title Act Form C attached hereto, which was registered in the Nelson Land Title Office under
instrument number CA2651891.
THEREFORE THIS CONSENT AND PRIORITY AGREEMENT WITNESSETH THAT in consideration of the sum
of ONE DOLLAR ($1.00) of lawful money of Canada and other good and valuable consideration paid by
the Transferee described in item 6 of Part 1 of the Form C to the Chargeholder, receipt and sufficiency
whereof are hereby acknowledged, the Chargeholder hereby:
1. consents to the granting and registration of the Rent Charge attached hereto (the “Rent
Charge”) and the Chargeholder hereby agrees that the Rent Charge will be binding upon its
interest in and to the lands; and
2. grants to the transferee described in item 6 of the Land Title Act Form C attached hereto priority
for the Rent Charge over the Chargeholder's right, title and interest in and to the Lands, and the
Chargeholder does hereby postpone the Charge and all of its right, title and interest thereunder
to the Rent Charge as if the Rent Charge had been executed, delivered and registered prior to
the execution, delivery and registration of the Charge.
IN WITNESS WHEREOF the Chargeholder has duly executed this Consent and Priority Agreement by
executing the Land Title Act Form C above which is attached hereto and forms part of this Agreement.
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CONSENT AND PRIORITY AGREEMENT
WHEREAS 1213904 B.C. LTD. (Inc. No. BC1213904) (the "Chargeholder") is the holder of a Mortgage and
Assignment of Rents (collectively called the “Charges”) encumbering the lands (the “Lands”) described
in item 2 of the Land Title Act Form C attached hereto, which were registered in the Nelson Land Title
Office under instrument numbers CA7663643 and CA7663644 respectively.
THEREFORE THIS CONSENT AND PRIORITY AGREEMENT WITNESSETH THAT in consideration of the sum
of ONE DOLLAR ($1.00) of lawful money of Canada and other good and valuable consideration paid by
the Transferee described in item 6 of Part 1 of the Form C to the Chargeholder, receipt and sufficiency
whereof are hereby acknowledged, the Chargeholder hereby:
1. consents to the granting and registration of the Rent Charge attached hereto (the “Rent
Charge”) and the Chargeholder hereby agrees that the Rent Charge will be binding upon its
interest in and to the Lands; and
2. grants to the transferee described in item 6 of the Land Title Act Form C attached hereto priority
for the Rent Charge over the Chargeholder's right, title and interest in and to the Lands, and the
Chargeholder does hereby postpone the Charges and all of its right, title and interest
thereunder to the Rent Charge as if the Rent Charge had been executed, delivered and
registered prior to the execution, delivery and registration of the Charges.
IN WITNESS WHEREOF the Chargeholder has executed and delivered this Consent and Priority
Agreement by executing the Land Title Act Form C above which is attached hereto and forms part of this
Agreement.
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KAMLOOPS LAND TITLE OFFICE
Jul-20-2020 09:00:13.003
SURVEY PLAN CERTIFICATION
PROVINCE OF BRITISH COLUMBIA
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1.

EXHIBIT M

EPP101154

0582

PAGE 1 OF 2 PAGES

Digitally signed by

           
      /DQG7LWOH$FW!!
      %     
   &  

Keith Ekman Keith Ekman EP1Q6S
Date: 2020.05.29
EP1Q6S
10:48:27 -06'00'

BC LAND SURVEYOR: (Name, address, phone number)

Keith W. Ekman
McElhanney Associates Land Surveying Ltd.
1800 Willowbrook Drive
Cranbrook
BC V1C 7H9

File:2442-20597-00-07
Phone 250-489-3013
email kekman@mcelhanny.com

Surveyor General Certification [For Surveyor General Use Only]
2.

PLAN IDENTIFICATION:
Plan Number:

Control Number: 159-077-0907

EPP101154

This original plan number assignment was done under Commission #:
3.

582

CERTIFICATION:

LTO Document Reference: CA8309516
Form 9

Explanatory Plan

Form 9A

I am a British Columbia land surveyor and certify that I was present at and personally superintended this survey and that the survey and plan
are correct.

The field survey was completed on:

2020

The plan was completed and checked on: 2020

March

24

(YYYY/Month/DD)

May

22

(YYYY/Month/DD)

The checklist was filed under ECR#:

235462

I am a British Columbia land surveyor and certify that
this plan was completed and checked on:

(YYYY/Month/DD)

that the checklist was filed under ECR#:
and that the plan is correct in accordance with Land Title Office records.
I am a British Columbia land surveyor and certify that the buildings included in this strata plan have not been previously
occupied as of

None

Strata Form S

(YYYY/Month/DD)
None

Strata Form U1

Strata Form U1/U2

I am a British Columbia land surveyor and certify that the buildings shown on this strata plan are within the external boundaries of the land
that is the subject of the strata plan
Certification Date:
(YYYY/Month/DD)
I am a British Columbia land surveyor and certify:
1. That the buildings shown on this strata plan are within the external boundaries of the land that is the subject of the strata plan subject to clause 2
of this endorsement
2. That certain parts of the buildings are not within the external boundaries but appropriate and necessary easements of other interests
are registered as set out in section 244 (1)(f) of the Strata Property Act.
Registered Charge Number(s):
Certification Date:
Arterial Highway

(YYYY/Month/DD)
I am a British Columbia land surveyor and certify that I am authorized by the Minister of Transportation and Infrastructure under
section 44.1 of the Transportation Act to show certain lands identified on this plan dedicated as Arterial Highway.

5HPDLQGHU3DUFHO $LUVSDFH 
4.

ALTERATION:

,DPD%ULWLVK&ROXPELD/DQG6XUYH\RUDQGFHUWLI\WKDWQRSRUWLRQRIWKHSDUFHOVRUGHGLFDWLRQVFUHDWHGRQWKLVSODQ
RYHUODSYHUWLFDOO\WKDWLVOLHDERYHRUEHORZDQ\SRUWLRQRIWKH$LU6SDFHSDUFHOVRQ$LU6SDFH3ODQ
LTO Document Reference:

This is an alteration to a previous version of this plan identified by control number:
DESCRIPTION OF ALTERATION: SEE SCHEDULE
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EXHIBIT O
Koocanusa Village Community Association
2020 Budget to Year End Dec 31,2020
Cash Balance Brought Forward $18,966.68
Income
Member Fees ($100 per lot/Annum)
Grants
Interest Income
Total Income
Expenses
Events
Events - Donation Golf Tournament
Events Fireworks
Events Total
Fire and Safety
First Aid Equipment (Note A)
Fire Equipment ( Note A)
Truck Insurance and Registration
Inspection, Service Parts Fuel
Total FireDept
General
Legal Fees
Insurance(D&O,Comercial,Liability)
Licenses,Permits,Govt Fees,Ect
Total General
Grounds Maintenance and Upkeep
Septic Service
Equipment Upkeep
Total Grounds Maint and Upkeep
Community Initiatives
Community Initiatives (Fire Trailer Upgrade)
Prepurchase Logo Clothing
Total Community Initiatives
Office Expenses
Bank Service Changes
Website Upkeep
Computer SW/Accounting Services
Supplies: Cheques, paper, ink, etc
Accountant Review
Total Office Expenses
Total Budgeted Expenses
Surplus ( Carried over to 2021)

2020 Budget
$15,000.00
$2,400.00
$275.00
$17,675.00

$200.00
$1,620.40
$1,820.40
$916.81
$5,512.32
$1,100.00
$350.00
$7,879.13
$500.00
$5,402.25
$90.00
$5,992.25
$1,034.73
$200.00
$1,234.73
$2,555.81
$0.00
$2,555.81
$175.00
$0.00
$0.00
$100.00
$1,500.00
$1,775.00
$14,828.19
$2,846.81

Note A: In May 2020 the board informed membership of plans to purchase additional first aid & fire fighting
equipment. A 14 day member consultation period allowed feedback from membership before the decision was
made, in line with the boards"Unbudgeted Material Expense" Policy
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Cash Balance Brought Forward $18,966.68

Koocanusa Village Communiy Association
2020 Budget to Year End Dec 31,2020

2020 Budget
$15,000.00
$2,400.00
$275.00
$17,675.00

2020 Jan to Sept
$14,984.00
$2,400.00
$239.52
$17,623.52

2020 Oct-Dec
$0.00
$0.00
$35.48
$35.48

Expenses
Events
Events - Donation Golf Tournament
Events Fireworks
Events Total

$200.00
$1,620.40
$1,820.40

$200.00
$1,620.40
$1,820.40

$0.00
$0.00
$0.00

$3,159.95

Fire and Safety
FA Equipment (Note A)
Equipment ( Note A)
Truck Insurance and Registration
Inspection, Service Parts Fuel
Total FireDept

$916.81
$5,512.32
$1,100.00
$350.00
$7,879.13

$916.81
$5,512.32
$0.00
$0.00
$6,429.13

$0.00
$0.00
$1,100.00
$350.00
$1,450.00

$1,431.60

General
Legal Fees
Insurance(D&O,Comercial,Liability)
Licenses,Permits,Govt Fees,Ect
Total General

$500.00
$5,402.25
$90.00
$5,992.25

$327.60
$4,051.71
$0.00
$4,379.31

$172.40
$1,350.54
$90.00
$1,612.94

$4,992.18

Grounds Maintenance and Upkeep
Septic Service
Equipment Upkeep
Total Grounds Maint and Upkeep

$1,034.73
$200.00
$1,234.73

$1,034.73
$0.00
$1,034.73

$0.00
$200.00
$200.00

$315.00

Community Initiatives
Community Initiatives (Fire Trailer Upgrades)
Prepurchase Logo Clothing
Total Community Initiatives

$2,555.81
$0.00
$2,555.81

$0.00
$0.00
$0.00

$2,555.81
$0.00
$2,555.81

$1,370.98

Office Expenses
Bank Service Changes
Website Upkeep
Computer SW/Accounting Services
Supplies: Cheques, paper, ink, etc
Accountant Review
Total Office Expenses

$175.00
$0.00
$0.00
$100.00
$1,500.00
$1,775.00

$156.25
$0.00
$0.00
$11.36
$0.00
$167.61

$18.75
$0.00
$0.00
$0.00
$1,500.00
$1,518.75

$247.54

$14,828.19
$2,846.81

$13,831.18

$7,337.50

$11,517.25

Income
Member Fees
Grants
Interest Income
Total Income

Total Budgeted Expenses
Surplus ( Carried over to 2021)

Note A: In May 2020 the board informed membership of plans to purchase additional first aid & fire fighting equipment. A
14 day member consultation period allowed feedback from membership before the decision was made, in line with the
boards"Unbudgeted Material Expense" Policy

2019 Actuals
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TERMS OF INSTRUMENT – PART 2

ACCESS EASEMENT OVER LOT 22
BETWEEN:

KV PROPERTIES INC., (Inc. No. BC1169034), with an address at 1873, 1361 7th Avenue,
Fernie, BC V0B 1M0
(the “Lot 22 Owner”)
OF THE FIRST PART

AND:

KV PROPERTIES INC., (Inc. No. BC1169034), with an address at 1873, 1361 7th Avenue,
Fernie, BC V0B 1M0
(the “Owner”, and such term will apply to the owner or owners of the Lots (as defined
below) from time to time)
OF THE SECOND PART

WHEREAS:
A.

The Lot 22 Owner is the registered owner of the lands and premises legally described as:
All 21 1/21st undivided interests in Lot 22 as Lot 22 is shown on EPP109367
(collectively, “Lot 22”).

B.

The Owner is the registered owner of the lands and premises legally described as:
PID: NPA
Lots 1 - 21 and an undivided 1/21 share in Lot 22 District Lot 10348 Kootenay District
Plan EPP109367
(collectively, the “Lots”).

C.

Lot 22 is a “common lot road” for the purposes of the Land Title Act Regulations 334/79 and is
required in order to provide legal access to the Lots.

D.

In this Agreement, Lot 22 will be referred to as the “Servient Tenement” and the Lots will be
collectively referred to as the “Dominant Tenements”.

E.

The Lot 22 Owner has agreed to grant an easement for access over the Servient Tenement (the
“Easement Area”) in favour of the Dominant Tenements.

1580192-2

EXHIBIT P

Page 12
NOW THEREFORE THIS INDENTURE WITNESSETH that in consideration of the premises and the mutual
grants and covenants herein contained and the sum of TEN DOLLAR ($10.00) now paid by the Owner to
the Lot 22 Owner (the receipt and sufficiency of which is hereby acknowledged by the Lot 22 Owner),
the parties herein hereby agree as follows:
1.

Grant of Easement. The Lot 22 Owner for itself, its successors and assigns hereby grants to the
Owner and its successors and assigns, in perpetuity, the non-exclusive full, free and
uninterrupted right, liberty and easement for the benefit of the Owner and its officers,
employees, workmen, agents, tenants, customers, invitees and licensees and all other persons
at any time and from time to time similarly entitled or having any similar right with respect to
the Servient Tenement, their officers, employees, workmen, agents, tenants, invitees and
licensees at all times hereafter by night and day and at their will and pleasure, to enter upon, go
across, pass and repass whether by foot, bicycle, wheelchair, or such vehicle, motorized
machinery or such other mode of conveyance as they may deem appropriate and with or
without workmen, equipment and materials, within, upon, along and over the Easement Area
and every part thereof, for the purpose of gaining access to and egress from the Servient
Tenement. The benefit of this easement will be annexed to and run with the Dominant
Tenements and the burden of this easement will run with and bind the Servient Tenement.

2.

Grantor’s Reservation. Notwithstanding the easement hereinbefore granted, there is hereby
reserved to the Lot 22 Owner the right at all times hereafter and from time to time to
temporarily interrupt the use and enjoyment of the easement over the Easement Area for the
purpose of (a) constructing, maintaining, or replacing any improvements on the Servient
Tenement and (b) constructing, maintaining, or replacing any utilities and communication
systems on, under, or over the Easement Area PROVIDED ALWAYS that the foregoing are
permitted by law, the bylaws of the local government authorities, and other charges registered
against Lot 22.

3.

Maintenance. The Owner (being the owner or owners of the Lots from time to time) agrees as
follows:
(a)

the Owner will be responsible for the maintenance of Lot 22 and will agree to the work
required from time to time for the repair, maintenance, or replacement of Lot 22 and
any improvements located on, under, or over Lot 22 to keep same in a good state of
repair for their intended purposes (the “Work”);

(b)

the Owner will share the cost of the Work equally with each other Owner. Each Owner’s
contribution will be equal to that Owner’s undivided interest in Lot 22, or as may
otherwise be agreed to; and

(c)

in the event of a disagreement with respect to the necessity, nature, extent, or cost of
the Work, the apportionment of the cost of the Work, or any other matter arising out of
this Agreement, the disagreement will be decided by binding arbitration under the
Arbitration Act (BC) by a single arbitrator appointed pursuant to the Rules of the British
Columbia International Commercial Arbitration Centre. The place of arbitration will be
Fernie, BC.
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4.

Run with the Land. This Agreement will run with and be a burden upon the Servient Tenement
but no part of the fee of the soil of such lands will pass to or be vested in the Owner under or by
these presents and if the Servient Tenement is subdivided then the Easement herein granted
will continue to run with and bind each subdivided parcel of which the Easement Area forms a
part.

5.

No Restriction. Save as aforesaid, nothing in this Agreement will be interpreted so as to restrict
or prevent the Lot 22 Owner form using the Easement Area in any manner which does not
unreasonably interfere with the exercise by the Owner of the rights and the Easement hereby
granted.

6.

Exercise of Rights. Each of the Lot 22 Owner and the Owner will be reasonable at all times in
exercising its rights, forming its opinions and performing its duties hereunder.

7.

Interpretation. The expressions “Lot 22 Owner” and “Owner” herein contained will be deemed
to include the heirs, executors, administrators, successors, assigns, employees, servants, agents,
officers and invitees of such parties wherever the context or the parties hereto so permit or
require.

8.

Plural. Wherever the singular or the masculine is used in this Agreement, the same will be
construed as meaning the plural or feminine or body corporate or politic, and vice versa, as the
context or the parties so require.

9.

Joint and Several. If the Owner or the Lot 22 Owner are comprised of more than one person, all
of the covenants, agreements, duties, obligations and liabilities of the Owner or the Lot 22
Owner under this Agreement are joint and several covenants, agreements, duties, obligations
and liabilities of all persons comprising the Owner or the Lot 22 Owner.

10.

Invalidity. If any section, subsection, sentence, clause or phrase in this Agreement is for any
reason held to be invalid by the decision of a court of competent jurisdiction, the invalid portion
will be served and the decision that it is invalid will not affect the validity of the remainder of
this Agreement.

11.

Governing Law. This Agreement will be governed and construed in accordance with the laws of
the Province of British Columbia.

12.

Enurement. This Agreement will enure to the benefit of and be binding upon the parties hereto,
their respective heirs, executors, administrators, successors and assigns.

By their signatures in Item 8 to the Form C to which this Agreement is attached, the parties have
executed this Agreement and agree to be bound by its terms.

1488466-4
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CONSENT AND PRIORITY AGREEMENT
WHEREAS KOOCANUSA VILLAGE COMMUNITY ASSOCIATION (Inc. No.S0060030) (herein called the
"Chargeholder") is the holder of a Rent Charge registered in the Nelson Land Title Office on July 11,
2012 under instrument number CA2651891 (herein called the "Charge"), encumbering the lands
described in the attached Easement (the "Easement ").
THEREFORE THIS CONSENT AND PRIORITY AGREEMENT WITNESSETH THAT in consideration of the sum
of ONE DOLLAR ($1.00) of lawful money of Canada and other good and valuable consideration paid by
the Transferee described in item 6 of Part 1 of the Form C to the Chargeholder, receipt and sufficiency
whereof are hereby acknowledged, the Chargeholder hereby:
1.

consents to the granting and registration of the Easement and the Chargeholder hereby
agrees that the Easement will be binding upon its interest in and to the lands described
in the Easement; and

2.

grants to the Transferee priority for the Charge over the Chargeholder's right, title and
interest in and to the lands described in the Easement, and the Chargeholder does
hereby postpone the Charge and all of its right, title and interest thereunder to the
Easement as if the Easement had been executed, delivered and registered prior to the
execution, delivery and registration of the Charge.

IN WITNESS WHEREOF the Chargeholder has duly executed this Consent and Priority Agreement by
signing on the Form C above on the date set out therein.

1488466-4
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CONSENT AND PRIORITY AGREEMENT
WHEREAS 1213904 B.C. LTD. (Inc. No. BC1213904) (herein called the "Chargeholder") is the holder of a
Mortgage and Assignment of Rents registered in the Nelson Land Title Office under instrument numbers
CA7663643 and CA7663644 respectively (herein collectively called the "Charge"), encumbering the lands
described in the attached Easement (the "Easement ").
THEREFORE THIS CONSENT AND PRIORITY AGREEMENT WITNESSETH THAT in consideration of the sum
of ONE DOLLAR ($1.00) of lawful money of Canada and other good and valuable consideration paid by
the Transferee described in item 6 of Part 1 of the Form C to the Chargeholder, receipt and sufficiency
whereof are hereby acknowledged, the Chargeholder hereby:
1.

consents to the granting and registration of the Easement and the Chargeholder hereby
agrees that the Easement will be binding upon its interest in and to the lands described
in the Easement; and

2.

grants to the Transferee priority for the Charge over the Chargeholder's right, title and
interest in and to the lands described in the Easement, and the Chargeholder does
hereby postpone the Charge and all of its right, title and interest thereunder to the
Easement as if the Easement had been executed, delivered and registered prior to the
execution, delivery and registration of the Charge.

IN WITNESS WHEREOF the Chargeholder has duly executed this Consent and Priority Agreement by
signing on the Form C above on the date set out therein.
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FORM_C_V25 (Charge)

KAMLOOPS LAND TITLE OFFICE
Jul-20-2020 09:00:13.006

LAND TITLE ACT
FORM C (Section 233) CHARGE
GENERAL INSTRUMENT - PART 1 Province of British Columbia

EXHIBIT Q

<RXU HOHFWURQLF VLJQDWXUH LV D UHSUHVHQWDWLRQ WKDW \RX DUH D GHVLJQDWH DXWKRUL]HG WR
FHUWLI\ WKLV GRFXPHQW XQGHU VHFWLRQ  RI WKH /DQG 7LWOH $FW 56%&  F
WKDW \RX FHUWLI\ WKLV GRFXPHQW XQGHU VHFWLRQ    RI WKH DFW DQG WKDW DQ
H[HFXWLRQFRS\RUDWUXHFRS\RIWKDWH[HFXWLRQFRS\LVLQ\RXUSRVVHVVLRQ
1.
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Thomas Smythe
McLachlan
QMAYRF

OF 48 PAGES

Digitally signed by Thomas
Smythe McLachlan
QMAYRF
Date: 2020.07.16 13:26:27
-07'00'

APPLICATION: (Name, address, phone number of applicant, applicant's solicitor or agent)

Sunny L. Wright - REED POPE LAW CORPORATION
202 - 1007 Fort Street
Victoria

BC

Telephone 250-383-3838
File No. 7335-007
Geotech covenant

V8V 3K5

Document Fees: $299.48
2.

CA8309525

Deduct LTSA Fees? Yes

✔

PARCEL IDENTIFIER AND LEGAL DESCRIPTION OF LAND:
[PID]
[LEGAL DESCRIPTION]

SEE SCHEDULE
STC?

3.

YES

NATURE OF INTEREST

CHARGE NO.

ADDITIONAL INFORMATION

SEE SCHEDULE
4.

TERMS: Part 2 of this instrument consists of (select one only)
(a)
Filed Standard Charge Terms D.F. No.
(b) ✔ Express Charge Terms Annexed as Part 2
A selection of (a) includes any additional or modified terms referred to in Item 7 or in a schedule annexed to this instrument.

5.

TRANSFEROR(S):

SEE SCHEDULE
6.

TRANSFEREE(S): (including postal address(es) and postal code(s))

SEE SCHEDULE

7.

ADDITIONAL OR MODIFIED TERMS:

N/A
8.

EXECUTION(S): This instrument creates, assigns, modifies, enlarges, discharges or governs the priority of the interest(s) described in Item 3 and
the Transferor(s) and every other signatory agree to be bound by this instrument, and acknowledge(s) receipt of a true copy of the filed standard
charge terms, if any.
Officer Signature(s)
Execution Date
Transferor(s) Signature(s)
Y
M
D
___________________________________________
KV PROPERTIES INC. (Inc. No.

GORDON LEFFLER

Lawyer
1361-7th Ave
PO Box 1873
Fernie, BC V0B 1M0

20

07

03

BC1169034), by its authorized
signatory:
_____________________________
Name: RETO BARRINGTON
_____________________________
Name: ARTHUR SOMBROWSKI

OFFICER CERTIFICATION:
Your signature constitutes a representation that you are a solicitor, notary public or other person authorized by the Evidence Act, R.S.B.C. 1996, c.124, to
take affidavits for use in British Columbia and certifies the matters set out in Part 5 of the Land Title Act as they pertain to the execution of this
instrument.

FORM_D1_V25

LAND TITLE ACT
FORM D

EXHIBIT Q

EXECUTIONS CONTINUED
Officer Signature(s)

Execution Date
Y
M
D

PAGE

2 of 48 3$*(6

Transferor / Borrower / Party Signature(s)

_____________________________________________

_____________________________________________

_____________________________________________

BOB H. GRAHAM

Barrister & Solicitor

20

07

10

(AS TO PRIORITY)
KOOCANUSA VILLAGE COMMUNITY
ASSOCIATION (Inc. No. S0060030), by
its authorized signatory:

2400, 525 8th Ave SW
Calgary, AB T2P 1G1
_______________________________
Name: REG PATTERSON

OFFICER CERTIFICATION:
Your signature constitutes a representation that you are a solicitor, notary public or other person authorized by the Evidence Act, R.S.B.C. 1996, c.124,
to take affidavits for use in British Columbia and certifies the matters set out in Part 5 of the Land Title Act as they pertain to the execution of this
instrument.

FORM_D1_V25

LAND TITLE ACT
FORM D

EXHIBIT Q

EXECUTIONS CONTINUED
Officer Signature(s)

Execution Date
Y
M
D

_____________________________________________

RYAN HAGER

20

07

09

Barrister & Solicitor
HD Law Group
Suite 210, 6111-36 Street SE
Calgary, AB T2C 3W2

3 of 48 3$*(6

Transferor / Borrower / Party Signature(s)

(AS TO PRIORITY)
977230 ALBERTA LTD. (Inc. no.
A0084329), by its authorized signatory
(ies):

_______________________________
Name: DIANE WESTBURY

_____________________________________________

GORDON LEFFLER

PAGE

20

07

03

Lawyer

(AS TO PRIORITY)
1213904 B.C. LTD. (Inc. No.
BC1213904), by its authorized
signatory(ies):

1361-7th Avenue
PO Box 1873
Fernie, BC V0B 1M0
_______________________________
Name: RETO BARRINGTON

_______________________________
Name: ARTHUR SOMBROWSKI
_____________________________________________

20

07

09

This is an instrument required by the
Approving Officer for Subdivision Plan
EPP101154 creating the condition or
covenant entered into under s. 219 of
the Land Title Act. Her Majesty the
Queen in Right of the Province of B.C.
represented by Minister of
Transportation and Infrastructure

______________________________
Name: CLIFF RAZZO
APPROVING OFFICER
OFFICER CERTIFICATION:
Your signature constitutes a representation that you are a solicitor, notary public or other person authorized by the Evidence Act, R.S.B.C. 1996, c.124,
to take affidavits for use in British Columbia and certifies the matters set out in Part 5 of the Land Title Act as they pertain to the execution of this
instrument.

FORM_E_V25

LAND TITLE ACT
FORM E

EXHIBIT Q

SCHEDULE

PAGE

2. PARCEL IDENTIFIER AND LEGAL DESCRIPTION OF LAND

Related Plan Number: EPP101154

STC for each PID listed below? YES
[PID]

4 OF 48 PAGES

[LEGAL DESCRIPTION – must fit in a single text line]

NO PID NMBR LOT B DISTRICT LOT 10348 KOOTENAY DISTRICT PLAN EPP101154
NO PID NMBR LOT D DISTRICT LOT 10348 KOOTENAY DISTRICT PLAN EPP101154

FORM_E_V25

LAND TITLE ACT
FORM E
SCHEDULE
NATURE OF INTEREST

EXHIBIT Q
CHARGE NO.

Covenant

NATURE OF INTEREST

PAGE

5

OF 48 PAGES

ADDITIONAL INFORMATION

Entire document except pages 12, 13 and 14

CHARGE NO.

Priority Agreement

ADDITIONAL INFORMATION

granting the Covenant with one registration number
less than this priority agreement priority over Rent
Charge CA2651891
Page 12

NATURE OF INTEREST

CHARGE NO.

Priority Agreement

ADDITIONAL INFORMATION

granting the Covenant with two registration
numbers less than this priority agreement priority
over Mortgage CA7021396, Assignment of Rents
CA7021397, Modification CA7663641 and
Modification CA7663642
Page 13

NATURE OF INTEREST

CHARGE NO.

Priority Agreement

ADDITIONAL INFORMATION

granting the Covenant with three registration
numbers less than this priority agreement priority
over Mortgage CA7663643 and Assignment of
Rents CA7663644
Page 14

NATURE OF INTEREST

CHARGE NO.

ADDITIONAL INFORMATION

NATURE OF INTEREST

CHARGE NO.

ADDITIONAL INFORMATION

FORM_E_V25

LAND TITLE ACT
FORM E
SCHEDULE

EXHIBIT Q

PAGE

6

OF 48 PAGES

ENTER THE REQUIRED INFORMATION IN THE SAME ORDER AS THE INFORMATION MUST APPEAR ON THE FREEHOLD TRANSFER FORM, MORTGAGE FORM, OR GENERAL
INSTRUMENT FORM.

5. TRANSFERORS
KV PROPERTIES INC. (Inc. No. BC1169034), as to Covenant
KOOCANUSA VILLAGE COMMUNITY ASSOCIATION (Inc. No. S0060030), as to Priority
977230 ALBERTA LTD. (Inc. No. A0084329), as to Priority
1213904 B.C. LTD. (Inc. No. BC1213904), as to Priority

6. TRANSFEREES
REGIONAL DISTRICT OF EAST KOOTENAY, 19-24th Avenue South, Cranbrook, BC, V1C 3H8
HER MAJESTY THE QUEEN IN RIGHT OF THE PROVINCE OF BRITISH COLUMBIA, as represented
by THE MINITER OF TRANSPORTATION AND INFRASTRUCTURE
Parliament Buildings, Victoria, BC, V8V 1X5

EXHIBIT Q

Page 7

TERMS OF INSTRUMENT - PART 2

GEOTECHNICAL COVENANT
(SECTION 219 LAND TITLE ACT)
BETWEEN:
KV PROPERTIES INC.
(Inc. No. BC1169034)
1873, 1361 7th Avenue
Fernie, BC V0B 1M0
(the “Grantor”)
AND:
HER MAJESTY THE QUEEN IN RIGHT OF THE PROVINCE OF BRITISH COLUMBIA, as represented
by THE MINISTER OF TRANSPORTATION AND INFRASTRUCTURE
Parliament Buildings
Victoria, BC V8V 1X5
(the “Province”)
AND:
REGIONAL DISTRICT OF EAST KOOTENAY
19 - 24th Avenue South
Cranbrook, BC V1C 3H8
(the “Regional District” and together with the “Province”, the “Grantee”)
WHEREAS:
A.

The Grantor is the fee simple owner of the hereinbefore described lands and premises as
described in paragraph 2 of the Form "C" (hereinafter called the "Lands").

B.

The consent of the Provincial Approving Officer is required with respect to the Grantor’s
proposed subdivision of the Lands and, as a condition of such consent, the Provincial Approving
Officer requires a Covenant to be charged against the Lands in priority to any financial charges
pursuant to Section 219 of the Land Title Act, Chapter 250, R.S.B.C. 1996, which Covenant is for
the purpose of limiting Development within areas identified as safe for residential development.

C.

The Grantor has submitted an Initial Geotechnical Assessment Report prepared by McElhanney
Consulting Services Ltd. and dated October 23, 2018 (the “Geotechnical Report”), a copy of
which is attached to this Covenant as Schedule A.

1418550-5

EXHIBIT Q
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NOW THEREFORE THIS COVENANT WITNESSETH that pursuant to Section 219 of the Land Title Act and
in consideration of the sum of One Dollar ($1.00) now paid by the Grantee to the Grantor (the receipt
and sufficiency of which is acknowledged), the parties hereby covenant and agree with each other as
follows:
1.

Definitions. The following terms will have the following meanings:
(a)

“Class A Lands” means the Lands except Covenant Areas 1-6 set out in the Covenant
Area Plan.

(b)

“Class B Lands” means “Covenant Areas 1 - 5” as set out in the Covenant Area Plan.

(c)

“Class C Lands” means “Covenant Area 6” as set out in the Covenant Area Plan.

(d)

“Development” means without limitation:
(i)
(ii)
(iii)
(iv)
(v)
(vi)
(vii)
(viii)
(ix)

2.

removal, alteration, or destruction of vegetation;
disturbance of soils;
construction, placement, or erection of buildings, structures, or improvements;
creation of non-structural surfaces;
flood protection works;
construction of roads, trails, docks, wharves, and bridges;
provision and maintenance of sewer and water services;
development of drainage systems; and
development of utility corridors;

(e)

“Geotechnical Report” means the Initial Geotechnical Assessment Report prepared by
McElhanney Consulting Services Ltd. dated October 23, 2018 and attached to this
Covenant as Schedule A.

(f)

“Habitable Building” means any building or structure containing a room or space
intended for human occupancy.

(g)

“Covenant Area Plan” means plan EPP101155 prepared by McElhanney Associates Land
Surveying Ltd. dated April 28, 2020, a reduced copy of which is attached to this
Covenant as Schedule B.

(h)

“Site Specific Report” means a geotechnical report prepared by a qualified BC
geotechnical engineer.

No Build. No Development of any kind is permitted on the Lands unless performed in
accordance with this Covenant, and specifically in accordance with the following:
(a)

With respect to Class A Lands, Development is permitted.

(b)

With respect to Class B Lands, the Grantor will not perform any Development and will
not apply for a building permit for any Habitable Buildings on the Lands and the Grantee
will not be required to issue a building permit for any Habitable Building on the Lands

1418550-5

EXHIBIT Q

Page 9

unless the Regional District of East Kootenay first receives and approves a Site Specific
Report relevant to the proposed building site which identifies the building site as being
safe for residential Development, or identifies the building site as being safe for
residential Development if performed in accordance with the recommendations of the
Site Specific Report; and
(c)

With respect to Class C Lands, no Development is permitted of any kind.

3.

Recommendations. The Site Specific Report must include, as applicable, recommendations
pertaining to, without limitation: slope stability, retaining walls, set-backs, and building
construction. All construction and/or improvements must incorporate and adhere to the
recommendations of the Site Specific Report.

4.

Priority. The Grantor will register this Covenant as a charge on the Lands in priority to all
financial charges, and proof of its registration must be provided to the Grantee.

5.

Release. The Grantor does remise, release and forever discharge the Grantee and its officers,
employees, servants or agents, together with the Grantee (the “Released Parties”) from all loss,
damage, costs, actions, suits, debts, accounts, claims and demands which the Grantor or his
heirs, executors, administrators, successors and assigns may have against the Released Parties
from and by reason of any damage suffered personally or in connection with any building,
improvement, chattel or other structure, including the contents of any of them, built,
constructed or placed on the Lands.

6.

Indemnity. The Grantor, on behalf of himself and his heirs, executors, administrators, successors
and assigns, hereby indemnifies and saves harmless the Grantee and its officers, employees,
servants and agents (together with the Grantee, the “Indemnified Parties”) from all loss,
damage, costs, actions, suits, debts, accounts, claims and demands which any of the Indemnified
Parties may suffer or incur or be put to arising out of or in connection with any breach or nonperformance by the Grantor of the Grantor’s obligations contained in this Covenant.

7.

Run with Land. The Grantor’s covenants contained in this Covenant will, in accordance with
Section 219 of the Land Title Act, burden and run with the Lands provided that none of the
covenants contained herein will be personal or binding upon the Grantor save and except during
the Grantor’s ownership of or interest in the Lands and with respect only to that portion of the
Lands which the Grantor owns or has an interest in, but the Lands, nevertheless be and remain
at times charged therewith.

8.

Liability. In accordance with Section 219 of the Land Title Act, no person who enters into a
covenant under this section is liable for a breach of the covenant occurring after the person has
ceased to be the owner of the Lands, the parties further acknowledging that this provision does
not absolve persons from liability for breaches of the covenant which occur while they were the
owners of the Lands.

9.

No Waiver. No term, condition, covenant or other provision of this Covenant will be considered
to have been waived by the Grantee unless the waiver is expressed in writing by the Grantee.
Any waiver by the Grantee of any term, condition, covenant or other provision of this Covenant
or any waiver by the Grantee of any breach, violation or non-performance of any term,

1418550-5
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condition, covenant or other provision of this Covenant does not constitute and will not be
construed as a waiver of any further or other term, condition, covenant or other provision of
this Covenant or any further or other breach, violation or non-performance of any term,
condition, covenant or other provision of this Covenant.
10.

No Restriction. Nothing in this Covenant will prejudice or affect the rights, powers and remedies
of the Grantee in relation to the Grantor or the Lands under any law, bylaw, order or regulation
or in equity all of which rights, powers and remedies may be fully and effectively exercised by
the Grantee as if this Covenant had not been entered into.

11.

Notice. In this Agreement:
(a)

any notice or communication required or permitted to be given under this Covenant will
be in writing and will be considered to have been given if delivered by hand or mailed by
prepaid registered post in Canada, to the address of the party set out in the title records
of the Land Title Office;

(b)

notice or communication will be considered to have been received:

(c)

(i)

if delivered by hand during business hours on a business day, upon receipt by a
responsible representative of the receiver, and if not delivered during business
hours, upon the commencement of business on the next business day; and

(ii)

if mailed by prepaid registered post in Canada, upon the fifth business day
following posting; except that, in the case of a disruption or an impending or
threatened disruption in postal services every notice or communication will be
delivered by hand or sent by facsimile transmission;

for the purposes of this paragraph "business day" means a day which is not a Saturday
nor defined as a "holiday" under the Interpretation Act of British Columbia, as amended
or replaced from time to time.

12.

Interpretation. Whenever the singular or masculine or neuter is used herein, the same will be
construed as including the plural, feminine, body corporate or politic unless the context requires
otherwise.

13.

Governing Law. This Covenant will be interpreted according to the laws of the Province of
British Columbia. If any section or any part of this Covenant is found to be illegal or
unenforceable, then such sections or parts will be considered to be separate and severable from
this Covenant and the remaining sections or parts of this Covenant, as the case may be, will be
unaffected thereby and will remain and be enforceable to the fullest extent permitted by law as
though the illegal or unenforceable parts or sections had never been included in this Covenant.

14.

Legislation. Where there is a reference to an enactment of the Province of British Columbia in
this Covenant, that reference will include a reference to any subsequent enactment of the
Province of British Columbia of like effect, and unless the context otherwise requires, all statutes
referred to herein are enactments of the Province of British Columbia.

1418550-5
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15.

Further Assurances. The Grantor will do or cause to be done all things and execute or cause to
be executed all documents and give such further and other assurance which may be reasonably
necessary to give proper effect to the intent of this Covenant.

16.

No Duty to Enforce. The parties agree that the Grantee is not responsible to inspect the Lands
or to otherwise ensure compliance with this Covenant, nor is the Grantee required to remedy a
default of this Covenant, and a failure to enforce this Covenant by the Grantee will not
constitute a waiver of its rights hereunder.

17.

Counterpart.
(a)

This Covenant may be signed by original or facsimile and executed and delivered in any
number of counterparts, each of which will constitute an original and all of them taken
together will constitute one Covenant.

(b)

Delivery of a counterpart to a party will be effective if made to that party or to its
counsel.

IN WITNESS WHEREOF the parties hereto acknowledge that this Covenant has been duly executed and
delivered by the parties executing Form C and D (pages 1, 2 and 3) attached hereto.

1418550-5
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CONSENT AND PRIORITY AGREEMENT
WHEREAS KOOCANUSA VILLAGE COMMUNITY ASSOCIATION (Inc. No.S0060030) (herein called the
"Chargeholder") is the holder of a Rent Charge registered in the Nelson Land Title Office on July 11,
2012 under instrument number CA2651891 (herein called the "Charge"), encumbering the lands
described in the attached Covenant (the "Covenant ").
THEREFORE THIS CONSENT AND PRIORITY AGREEMENT WITNESSETH THAT in consideration of the sum
of ONE DOLLAR ($1.00) of lawful money of Canada and other good and valuable consideration paid by
the Transferee described in item 6 of Part 1 of the Form C to the Chargeholder, receipt and sufficiency
whereof are hereby acknowledged, the Chargeholder hereby:
1. consents to the granting and registration of the Covenant and the Chargeholder hereby agrees
that the Covenant will be binding upon its interest in and to the lands described in the
Covenant; and
2. grants to the Transferee priority for the Charge over the Chargeholder's right, title and interest
in and to the lands described in the Covenant, and the Chargeholder does hereby postpone the
Charge and all of its right, title and interest thereunder to the Covenant as if the Covenant had
been executed, delivered and registered prior to the execution, delivery and registration of the
Charge.
IN WITNESS WHEREOF the Chargeholder has duly executed this Consent and Priority Agreement by
signing on the Form C above on the date set out therein.

1418550-5
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CONSENT AND PRIORITY AGREEMENT
WHEREAS 977230 ALBERTA LTD. (Inc. No. A0084329) (herein called the "Chargeholder") is the holder of
a Mortgage, Assignment of Rents and Modifications registered in the Nelson Land Title Office under
instrument numbers CA7021396, CA7021397, CA7663641 and CA7663642 respectively (herein
collectively called the "Charge"), encumbering the lands described in the attached Covenant (the
"Covenant ").
THEREFORE THIS CONSENT AND PRIORITY AGREEMENT WITNESSETH THAT in consideration of the sum
of ONE DOLLAR ($1.00) of lawful money of Canada and other good and valuable consideration paid by
the Transferee described in item 6 of Part 1 of the Form C to the Chargeholder, receipt and sufficiency
whereof are hereby acknowledged, the Chargeholder hereby:
1. consents to the granting and registration of the Covenant and the Chargeholder hereby agrees
that the Covenant will be binding upon its interest in and to the lands described in the
Covenant; and
2. grants to the Transferee priority for the Charge over the Chargeholder's right, title and interest
in and to the lands described in the Covenant, and the Chargeholder does hereby postpone the
Charge and all of its right, title and interest thereunder to the Covenant as if the Covenant had
been executed, delivered and registered prior to the execution, delivery and registration of the
Charge.
IN WITNESS WHEREOF the Chargeholder has duly executed this Consent and Priority Agreement by
signing on the Form C above on the date set out therein.

1418550-5
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CONSENT AND PRIORITY AGREEMENT
WHEREAS 1213904 B.C. LTD. (Inc. No. BC1213904) (herein called the "Chargeholder") is the holder of a
Mortgage and Assignment of Rents registered in the Nelson Land Title Office under instrument numbers
CA7663643 and CA7663644 respectively (herein collectively called the "Charge"), encumbering the lands
described in the attached Covenant (the "Covenant ").
THEREFORE THIS CONSENT AND PRIORITY AGREEMENT WITNESSETH THAT in consideration of the sum
of ONE DOLLAR ($1.00) of lawful money of Canada and other good and valuable consideration paid by
the Transferee described in item 6 of Part 1 of the Form C to the Chargeholder, receipt and sufficiency
whereof are hereby acknowledged, the Chargeholder hereby:
1. consents to the granting and registration of the Covenant and the Chargeholder hereby agrees
that the Covenant will be binding upon its interest in and to the lands described in the
Covenant; and
2. grants to the Transferee priority for the Charge over the Chargeholder's right, title and interest
in and to the lands described in the Covenant, and the Chargeholder does hereby postpone the
Charge and all of its right, title and interest thereunder to the Covenant as if the Covenant had
been executed, delivered and registered prior to the execution, delivery and registration of the
Charge.
IN WITNESS WHEREOF the Chargeholder has duly executed this Consent and Priority Agreement by
signing on the Form C above on the date set out therein.
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TERMS OF INSTRUMENT

REGIONAL DISTRICT OF EAST KOOTENAY
RESTRICTIVE COVENANT WHERE USE OF LAND DOES NOT REQUIRE POTABLE
WATER AND A SEWAGE DISPOSAL SYSTEM
THIS RESTRICTIVE COVENANT dated the __ day of ________, 2021 pursuant to the provisions of Section
219 of the Land Title Act.
BETWEEN:
KV PROPERTIES INC. (Inc. No. BC1169034)
1873, 1361 7th Avenue
Fernie, BC V0B 1M0
(the “Covenantor”)
OF THE FIRST PART
AND:

REGIONAL DISTRICT OF EAST KOOTENAY,
a Regional District incorporated under the laws
of British Columbia, having an office at 19 - 24th Avenue South,
Cranbrook, BC V1C 3H8
(the “Covenantee”)
OF THE SECOND PART

WHEREAS the Covenantor is the registered of and wishes to subdivide Lot B, District Lot 10348 Kootenay
District Plan EPP101154 (“Lot B”) located in the East Kootenay Assessment Area, in the Province of
British Columbia;
WHEREAS upon the completion of the subdivision of Lot B, the Covenantor will be the registered owner
in fee simple of all the singular those certain parcels of land, more particularly known and described as:
All 21 1/21st undivided interests in Lot 22 as Lot 22 is shown on EPP109367
(hereinafter called the “Land”)
AND WHEREAS the Covenantor proposes to use the Land for a “common lot road” pursuant to Land Title
Act Regulations 334/79 in order to provide legal access to Lots 1 – 21 in Plan EPP109367 (the “Common
Lot Road”), a use not requiring water or a sewage disposal system;
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AND WHEREAS the Approving Officer, pursuant to the provisions of Section 219 of the Land Title Act and
section 4.02 of Regional District of East Kootenay Subdivision Servicing Bylaw No. 1954, 2008, has
required that this Covenant be entered into as a condition of Approval to the subdivision of the Land:
THEREFORE in consideration of $1.00 (receipt and sufficiency of which is acknowledged), the
Covenantor agrees and covenants with the covenantee as follows:
1.

Hereafter, the use of the Land is restricted to a Common Lot Road which does not require the
Land to be serviced by Potable Water or a sewage disposal system.

2.

Without limiting Section 1, the Land must not be used for any residential, commercial or industrial
purpose.

3.

No transfer of title is permitted until proof of Potable Water as required by section 10.01 of the
Regional District of East Kootenay – Subdivision Servicing Bylaw No. 1954, 2008 is submitted.

4.

The Covenantor will, for itself, its heirs, executors, successors and assigns, at all times perform and
observe the restrictions hereinbefore set out.

5.

The restrictions and covenants herein contained are covenants running with the Land and are
perpetual and will be registered in the Land Title Office in Kamloops, British Columbia pursuant to
Section 219 of the Land Title Act as covenants in favour of the Covenantee.

IN WITNESS WHEREOF the parties acknowledge that this Agreement has been duly executed and
delivered by the parties executing Item 8 of Form C attached to and forming part of this Agreement.
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CONSENT AND PRIORITY AGREEMENT
WHEREAS KOOCANUSA VILLAGE COMMUNITY ASSOCIATION (Inc. No.S0060030) (the "Chargeholder") is
the holder of a Rent Charge (the “Charge”) encumbering the lands (the “Lands”) described in item 2 of
the Land Title Act Form C attached hereto, which was registered in the Nelson Land Title Office under
instrument number CA2651891.
THEREFORE THIS CONSENT AND PRIORITY AGREEMENT WITNESSETH THAT in consideration of the sum
of ONE DOLLAR ($1.00) of lawful money of Canada and other good and valuable consideration paid by
the Transferee described in item 6 of Part 1 of the Form C to the Chargeholder, receipt and sufficiency
whereof are hereby acknowledged, the Chargeholder hereby:
1. consents to the granting and registration of the Section 219 Covenant attached hereto (the
“Covenant”) and the Chargeholder hereby agrees that the Covenant will be binding upon its
interest in and to the lands; and
2. grants to the transferee described in item 6 of the Land Title Act Form C attached hereto priority
for the Covenant over the Chargeholder's right, title and interest in and to the Lands, and the
Chargeholder does hereby postpone the Charge and all of its right, title and interest thereunder
to the Covenant as if the Covenant had been executed, delivered and registered prior to the
execution, delivery and registration of the Charge.
IN WITNESS WHEREOF the Chargeholder has duly executed this Consent and Priority Agreement by
executing the Land Title Act Form C above which is attached hereto and forms part of this Agreement.
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CONSENT AND PRIORITY AGREEMENT
WHEREAS 1213904 B.C. LTD. (Inc. No. BC1213904) (the "Chargeholder") is the holder of a Mortgage and
Assignment of Rents (collectively called the “Charges”) encumbering the lands (the “Lands”) described
in item 2 of the Land Title Act Form C attached hereto, which were registered in the Nelson Land Title
Office under instrument numbers CA7663643 and CA7663644 respectively.
THEREFORE THIS CONSENT AND PRIORITY AGREEMENT WITNESSETH THAT in consideration of the sum
of ONE DOLLAR ($1.00) of lawful money of Canada and other good and valuable consideration paid by
the Transferee described in item 6 of Part 1 of the Form C to the Chargeholder, receipt and sufficiency
whereof are hereby acknowledged, the Chargeholder hereby:
1. consents to the granting and registration of the Section 219 Covenant attached hereto (the
“Covenante”) and the Chargeholder hereby agrees that the Covenant will be binding upon its
interest in and to the Lands; and
2. grants to the transferee described in item 6 of the Land Title Act Form C attached hereto priority
for the Covenant over the Chargeholder's right, title and interest in and to the Lands, and the
Chargeholder does hereby postpone the Charges and all of its right, title and interest
thereunder to the Covenant as if the Covenant had been executed, delivered and registered
prior to the execution, delivery and registration of the Charges.
IN WITNESS WHEREOF the Chargeholder has executed and delivered this Consent and Priority
Agreement by executing the Land Title Act Form C above which is attached hereto and forms part of this
Agreement.
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TERMS OF INSTRUMENT – PART 2
NO BUILD COVENANT
THIS AGREEMENT dated for reference ____________, 2021.
BETWEEN:
KV PROPERTIES INC. (Inc. No. BC1169034)
1873, 1361 7th Avenue
Fernie, BC V0B 1M0
(referred to as the “Owner”, and such term will apply to the owner or owners of the
Lots (as defined below) from time to time )
AND:

REGIONAL DISTRICT OF EAST KOOTENAY,
19 - 24th Avenue South, Cranbrook, BC V1C 3H8
(the “RDEK”)

GIVEN THAT:
A.

The Owner is the registered owner in fee simple of the land in the Regional District of East
Kootenay, British Columbia, legally described as:
All 21 1/21st undivided interests in Lot 22 as Lot 22 is shown on EPP109367
(“Lot 22”)

B.

Lot 22 is a “common lot road” for the purposes of the Land Title Act Regulations 334/79 and is
required in order to provide legal access to Lots 1 – 21 within Plan EPP109367 (collectively, the
“Lots”).

C.

The Owner has asked the RDEK to accept the covenant created by this Agreement so that Lot 22
not be built upon or used except in accordance with this Agreement.

D.

The Owner has agreed to enter into this Agreement and to register it against Lot 22 as a covenant
and indemnity under s. 219 of the Land Title Act.

THIS AGREEMENT is evidence that in consideration of one dollar (the receipt of which is acknowledged),
the Owner covenants and agrees with the RDEK as follows:
1.

The Owner covenants and agrees with the RDEK as follows:
(a)

Lot 22 will be used for the purposes of providing ingress and egress over Lot 22;
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(b)

construction or placement of any building or structure on Lot 22 is prohibited except for the
installation and servicing of utilities (collectively, the “Utilities”) such as (i) cablevision,
electricity, internet, telecommunications and all related fittings, nodes, equipment and
related works and (ii) water, sanitary sewer, storm water, lines, pipes, and all related
metres, cabinets and related works in connection with the servicing of the Lots or servicing
of lands other than Lot 22; and

(c)

for the purposes set out above, the Owner (and the Owner’s agents, contractors, or
invitees) will have access to Lot 22 at all times with or without machinery and equipment.

2.

Notwithstanding the prohibitions set out in section 1, the RDEK covenants and agrees with the
Owner that all improvements, roads, curbs, sidewalks, signs, and Utilities constructed on, over, or
under Lot 22 as of the date of this Agreement are permitted to remain on Lot 22 (collectively, the
“Existing Improvements”) and that any repair, maintenance, or replacement of the Existing
Improvements reasonably required by the Owner (or the Owner’s agents, contractors, or invitees)
in order to keep such improvements in a good state of repair or replacement is also permitted
with or without machinery.

4.

Any opinion, decision, act or expression of satisfaction provided for in this Agreement is to be
taken or made by the RDEK Manager of Planning & Development Services or his or her delegate
authorized as such in writing.

5.

The Owner releases, and must indemnify and save harmless, the RDEK, its elected and appointed
officials and employees, from and against all liability, actions, causes of action, claims, damages,
expenses, costs, debts, demands or losses suffered or incurred by the Owner, or anyone else,
arising from the granting or existence of this Agreement, from the performance by the Owner of
this Agreement, or any default of the Owner under or in respect of this Agreement.

6.

The parties agree that this Agreement creates only contractual obligations and obligations arising
out of the nature of this document as a covenant under seal. The parties agree that no tort
obligations or liabilities of any kind exist between the parties in connection with the performance
of, or any default under or in respect of, this Agreement. The intent of this section is to exclude
tort liability of any kind and to limit the parties to their rights and remedies under the law of
contract and under the law pertaining to covenants under seal.

7.

The rights given to the RDEK by this Agreement are permissive only and nothing in this Agreement
imposes any legal duty of any kind on the RDEK to anyone, or obliges the RDEK to enforce this
Agreement, to perform any act or to incur any expense in respect of this Agreement.

8.

Where the RDEK is required or permitted by this Agreement to form an opinion, exercise a
discretion, express satisfaction, make a determination or give its consent, the Owner agrees that
the RDEK is under no public law duty of fairness or natural justice in that regard and agrees that
the RDEK may do any of those things in the same manner as if it were a private party and not a
public body.
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9.

Every obligation and covenant of the Owner in this Agreement constitutes both a contractual
obligation and a covenant granted under s. 219 of the Land Title Act in respect of Lot 22 and this
Agreement burdens Lot 22 and runs with it and binds the successors in title to Lot 22. This
Agreement burdens and charges all of Lot 22 and any parcel into which it is subdivided by any
means and any parcel into which Lot 22 is consolidated. The Owner is only liable for breaches of
this Agreement that occur while the Owner is the registered owner of the Lot 22.

10.

The Owner agrees to do everything reasonably necessary, at the Owner’s expense, to ensure that
this Agreement is registered against title to Lot 22 with priority over all financial charges, liens and
encumbrances registered, or the registration of which is pending, at the time of application for
registration of this Agreement.

11.

An alleged waiver of any breach of this Agreement is effective only if it is an express waiver in
writing of the breach in respect of which the waiver is asserted. A waiver of a breach of this
Agreement does not operate as a waiver of any other breach of this Agreement.

12.

If any part of this Agreement is held to be invalid, illegal or unenforceable by a court having the
jurisdiction to do so, that part is to be considered to have been severed from the rest of this
Agreement and the rest of this Agreement remains in force unaffected by that holding or by the
severance of that part.

13.

This Agreement is the entire agreement between the parties regarding its subject.

14.

This Agreement binds the parties to it and their respective successors, heirs, executors and
administrators.

15.

The Owner must do everything reasonably necessary to give effect to the intent of this
Agreement, including execution of further instruments.

16.

By executing and delivering this Agreement each of the parties intends to create both a contract
and a deed executed and delivered under seal.

IN WITNESS WHEREOF the parties acknowledge that this Agreement has been duly executed and
delivered by the parties executing Part 1 of Form C attached to and forming part of this Agreement.
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CONSENT AND PRIORITY AGREEMENT
WHEREAS KOOCANUSA VILLAGE COMMUNITY ASSOCIATION (Inc. No.S0060030) (herein called the
"Chargeholder") is the holder of a Rent Charge registered in the Nelson Land Title Office on July 11,
2012 under instrument number CA2651891 (herein called the "Charge"), encumbering the lands
described in the attached Covenant (the "Covenant ").
THEREFORE THIS CONSENT AND PRIORITY AGREEMENT WITNESSETH THAT in consideration of the sum
of ONE DOLLAR ($1.00) of lawful money of Canada and other good and valuable consideration paid by
the Transferee described in item 6 of Part 1 of the Form C to the Chargeholder, receipt and sufficiency
whereof are hereby acknowledged, the Chargeholder hereby:
1.

consents to the granting and registration of the Covenant and the Chargeholder hereby
agrees that the Covenant will be binding upon its interest in and to the lands described
in the Covenant; and

2.

grants to the Transferee priority for the Charge over the Chargeholder's right, title and
interest in and to the lands described in the Covenant, and the Chargeholder does
hereby postpone the Charge and all of its right, title and interest thereunder to the
Covenant as if the Covenant had been executed, delivered and registered prior to the
execution, delivery and registration of the Charge.

IN WITNESS WHEREOF the Chargeholder has duly executed this Consent and Priority Agreement by
signing on the Form C above on the date set out therein.
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CONSENT AND PRIORITY AGREEMENT
WHEREAS 1213904 B.C. LTD. (Inc. No. BC1213904) (herein called the "Chargeholder") is the holder of a
Mortgage and Assignment of Rents registered in the Nelson Land Title Office under instrument numbers
CA7663643 and CA7663644 respectively (herein collectively called the "Charge"), encumbering the lands
described in the attached Covenant (the "Covenant ").
THEREFORE THIS CONSENT AND PRIORITY AGREEMENT WITNESSETH THAT in consideration of the sum
of ONE DOLLAR ($1.00) of lawful money of Canada and other good and valuable consideration paid by
the Transferee described in item 6 of Part 1 of the Form C to the Chargeholder, receipt and sufficiency
whereof are hereby acknowledged, the Chargeholder hereby:
1.

consents to the granting and registration of the Covenant and the Chargeholder hereby
agrees that the Covenant will be binding upon its interest in and to the lands described
in the Covenant; and

2.

grants to the Transferee priority for the Charge over the Chargeholder's right, title and
interest in and to the lands described in the Covenant, and the Chargeholder does
hereby postpone the Charge and all of its right, title and interest thereunder to the
Covenant as if the Covenant had been executed, delivered and registered prior to the
execution, delivery and registration of the Charge.

IN WITNESS WHEREOF the Chargeholder has duly executed this Consent and Priority Agreement by
signing on the Form C above on the date set out therein.
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TERMS OF INSTRUMENT - PART 2

IRRIGATION COVENANT
(SECTION 219 LAND TITLE ACT)
BETWEEN:
KV PROPERTIES INC.
(Inc. No. BC1169034)
1873, 1361 7th Avenue
Fernie, BC V0B 1M0
(the “Transferor ”)
AND:
0938534 B.C. LTD. (Inc. No. BC0938534)
11 Alpine Trail Lane
Fernie, BC V0B 1M5
(the “Transferee”)
WHEREAS:
A.

The Transferor is the registered owner in fee simple of 21 lots (hereinafter called the “Lots” or
individually the “Lot”) situate at Lake Koocanusa, in the Province of British Columbia, and legally
identified in item 2 of Part 1 hereof.

B.

The Transferee has been issued a Certificate of Public Convenience and Necessity (“CPCN”) to
provide potable water to the Lots.

C.

As a condition of issuance of the CPCN, the Transferee is required to obtain the within irrigation
restriction covenant from the Transferor in priority to any financial charges pursuant to Section
219 of the Land Title Act, Chapter 250, R.S.B.C. 1996.

D.

The Transferee has been designated by the Minister under section 219(3)(c) of the Land Title
Act, Chapter 250, R.S.B.C. 1996.

NOW THEREFORE THIS COVENANT WITNESSETH that pursuant to Section 219 of the Land Title Act and
in consideration of the sum of One Dollar ($1.00) now paid by the Transferee to the Transferor (the
receipt and sufficiency of which is acknowledged), the parties hereby covenant and agree with each
other as follows:
1.

The Transferor agrees with the Transferee as a covenant in favour of the Transferee granted
pursuant to Section 219 of the Land Title Act that no more than 325 Imperial Gallons may be
used per Lot per day for irrigation by water supplied by the Transferee.
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2.

Subject to the provisions of Section 219 of the Land Title Act, the covenants contained in
paragraph 1 of this agreement shall burden and run with the Lots and shall enure to the benefit
and be binding upon (as the case may be) the Transferor and the Transferee and their respective
heirs, executors, administrators, successors and assigns.

3.

Nothing in this agreement shall prejudice or affect the rights, powers and remedies of the
Transferee in relation to the Transferor or the Lots under any law, bylaw, order or regulation or
in equity all of which rights, powers and remedies may be fully and effectively exercised by the
Transferee as if this agreement had not been made by the parties.

4.

None of the covenants contained herein will be personal or binding on the Transferor except
during its ownership of a Lot.

5.

The Transferor, at its expense, shall do, or cause to be done all:
(a)

acts reasonably necessary for the Transferee to gain priority for this agreement over all
liens, charges and encumbrances which are or may be registered against the Lots save
and except those in favour of the Transferee and those specifically approved in writing
by the Transferee; and

(b)

things and execute or cause to be executed all documents and give such further and
other assurance which may be reasonably necessary to give proper effect to the intent
of this agreement.

6.

Whenever the singular or masculine or neuter is used herein, the same shall be construed as
including the plural, feminine, body corporate or politic unless the context requires otherwise.

7.

If any section or any part of this agreement is found to be illegal or unenforceable, then such
sections or parts shall be considered to be separate and severable from this agreement and the
remaining sections or parts of this agreement, as the case may be, shall be unaffected thereby
and shall remain and be enforceable to the fullest extent permitted by law as though the illegal
or unenforceable parts or sections had never been included in this agreement.

8.

When there is reference to an enactment of the Province of British Columbia in this agreement,
that reference shall include a reference to any subsequent enactment of the Province of British
Columbia of like effect, and unless the context otherwise requires, all statutes referred to herein
are enactments of the Province of British Columbia.

9.

Counterpart.
(a)

This Covenant may be signed by original or facsimile and executed and delivered in any
number of counterparts, each of which will constitute an original and all of them taken
together will constitute one Covenant.

(b)

Delivery of a counterpart to a party will be effective if made to that party or to its
counsel.

IN WITNESS WHEREOF the parties hereto acknowledge that this Covenant has been duly executed and
delivered by the parties executing Form C and D (pages 1, 2 and 3) attached hereto.
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CONSENT AND PRIORITY AGREEMENT
WHEREAS KOOCANUSA VILLAGE COMMUNITY ASSOCIATION (Inc. No.S0060030) (the "Chargeholder") is
the holder of a Rent Charge (the “Charge”) encumbering the lands (the “Lands”) described in item 2 of
the Land Title Act Form C attached hereto, which was registered in the Nelson Land Title Office under
instrument number CA2651891.
THEREFORE THIS CONSENT AND PRIORITY AGREEMENT WITNESSETH THAT in consideration of the sum
of ONE DOLLAR ($1.00) of lawful money of Canada and other good and valuable consideration paid by
the Transferee described in item 6 of Part 1 of the Form C to the Chargeholder, receipt and sufficiency
whereof are hereby acknowledged, the Chargeholder hereby:
1. consents to the granting and registration of the Section 219 Covenant attached hereto (the
“Covenant”) and the Chargeholder hereby agrees that the Covenant will be binding upon its
interest in and to the lands; and
2. grants to the transferee described in item 6 of the Land Title Act Form C attached hereto priority
for the Covenant over the Chargeholder's right, title and interest in and to the Lands, and the
Chargeholder does hereby postpone the Charge and all of its right, title and interest thereunder
to the Covenant as if the Covenant had been executed, delivered and registered prior to the
execution, delivery and registration of the Charge.
IN WITNESS WHEREOF the Chargeholder has duly executed this Consent and Priority Agreement by
executing the Land Title Act Form C above which is attached hereto and forms part of this Agreement.
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CONSENT AND PRIORITY AGREEMENT
WHEREAS 1213904 B.C. LTD. (Inc. No. BC1213904) (the "Chargeholder") is the holder of a Mortgage and
Assignment of Rents (collectively called the “Charges”) encumbering the lands (the “Lands”) described
in item 2 of the Land Title Act Form C attached hereto, which were registered in the Nelson Land Title
Office under instrument numbers CA7663643 and CA7663644 respectively.
THEREFORE THIS CONSENT AND PRIORITY AGREEMENT WITNESSETH THAT in consideration of the sum
of ONE DOLLAR ($1.00) of lawful money of Canada and other good and valuable consideration paid by
the Transferee described in item 6 of Part 1 of the Form C to the Chargeholder, receipt and sufficiency
whereof are hereby acknowledged, the Chargeholder hereby:
1. consents to the granting and registration of the Section 219 Covenant attached hereto (the
“Covenante”) and the Chargeholder hereby agrees that the Covenant will be binding upon its
interest in and to the Lands; and
2. grants to the transferee described in item 6 of the Land Title Act Form C attached hereto priority
for the Covenant over the Chargeholder's right, title and interest in and to the Lands, and the
Chargeholder does hereby postpone the Charges and all of its right, title and interest
thereunder to the Covenant as if the Covenant had been executed, delivered and registered
prior to the execution, delivery and registration of the Charges.
IN WITNESS WHEREOF the Chargeholder has executed and delivered this Consent and Priority
Agreement by executing the Land Title Act Form C above which is attached hereto and forms part of this
Agreement.
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